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Sir WinttaM Macwnacuten’s Principles of Hindu 
and Mahomedan Law is a standard work of great au- 
thority in this country. Professor Wilson’s Edition 
of the same published in 1862, has no marginal Notes, 
nor Index to ensure facility of reference. The Edi- 
tor has therefore thought proper to publish the pre- 
sent edition, and in order to make it as useful to the 
Public as possible, he has given the Inarginal Notes, 
a copious Index and the Preliminary Remarks on 
Hindu and Mahomedan Law, together with an Ap- 
pendix containing the Regulations and Acts having 
reference to the subjects. Regulation VII. of 1832, 
Sections 8-and 9, Acts XXI. of 1850, XV. of 1856, 
and XXI. of 1870. In the foot notes recent important 
Rulings on Hindu Law have been referred to, and 
a Chart of Sapindas and Samanodacas, and their 
Order of Succession according to the Mitéesharé, also 
2 Table of Succession according to the Bengal School 
—hiave been added. B ve 

The Editor trusts that this edition will meet with 
the approbation of the Public, and if it does, he will 
be glad to publish a cheap edition of the PrecedSiits 


. 


of Hindu and Mahomedan Law. ¢ 
- GIRISH CHANDRA TARKALANKAR. 
Caxcurza, : 
June, 1873. f 


PRELIMINARY REMARKS. 


—o— 


So mucn has, of late years, been written on-the 
subject of Hindu Law, that any addition to the infor- 
mation already communicated, may “at first sight be 
regarded as altogether superfluous: In Bengal, there 
has been recently ‘published a work entitled Consi- 
derations on Hindu Law as current in that province 5 
besides which, the stock of reported Cases, involving 
questions “connected with that law, has been very 
considerably augmented. In the publication called 
the Elements of Hindu Law, we find a sketch of the 
jurisprudence in question. Conformably to the sys- 
tem in force at Madras, together with an Appendix, 
containing the replies of the Pundits, (or as they have 
been termed by the Compiler, the respon-a pruden- 
tum,) with reference to cases actually brought under 
litigation in the several ciyil courts subordinate to 
that presidency ; while the Reports of Cases deaiited 
in the Sudder Adawlut at Bombay, and a work pub- 
lished at the same presidency under the*appellation 
of a Summary of Hindu Law, have afforded valuable 
informaticn regarding the laws and customs of.the 

_ Hindu population on that side of India- There stl, 


however, remained a desideratum, which I have here - 
a “ . 
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endeavoured to supply. It ‘still remained to state 
the Law, and its varieties as current throughout the 
extensive territories subject to, the presidency of 
Bengal, and tq furnish a collection of precedents of 
points already determined, which might serve as a 
safe, because an uninterested, guide, to the correct 
decision of future and similar questions. 

“If books and laws,” observed Dean Swift, “con- 
tintie to increase as they have done for fifty years past, 
Tam in some concern for future ages, how any man will 
be learned, or any man a lawyer.’* Sucha complaint 
could not with justice be made of publications relating 
to the Hindu law, or of that law itself, to which there 
have been no modern additions, and our knowledge of 
which may be said to be as yet in its infancy. It is not 
likely that works on this subject will evér attain to 
an overwhelming number. Few men have leisure to — 
become acquainted with the law in an English dress, 
and still fewer to study it in the original. The civil 
functionaries of this country, from the first moment 
of their entry into public life, for the most part find 


their timt and attention so completely absorbed in 


the discharge of their indispensable and current offi- - 
cial duties, as to fendar it hopeless for them to at- 
tempt to acquire a knowladge of those laws which 
they are bound to administer. In “such a state of 
things, it must be admitted, that any -information 
which may be turned to account in practice, cannot 
but be eminent]y*useful—nor does therd appear to 





fy © Thoughts pn various subjects, . 
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be any better method of solving judicial doubts, than 
by resorting to decisions already passed, the accuracy 
of which may generally be admitte@, and the im- 
partiality of which can never be denied. 

It has been my object in this work; to fix doubt- 
ful points regarding which .contrariety of opinion 
has hitherto prevailed ; and passages from the pub- 
lications above alluded to have not unfrequently 
been cited in corroboration of the doctrines which I 
have adopted. Though I have satisfied myself, I am 
aware it by ng means follows that others should be 
convinced with the*same facility : but it is certainly 
true, that questions of the highest importance, and 
which are of every-day occurrence, should be finally 
determined in one way or another. The mode ig 
nothing :-*the determination is every thing. It mat- 
ters little, for instance, to the community at large, 
whether a father shall be held to have the right of 
conferring his ancestral real property on one son, to 
the exclusion of the rest; but it is of the highest 
importance to every member of the community, that 


the rights and privileges of each should as far as | 


practicable, be defined and established. 

I apprehend that the Hindu,‘law, in its pure and 
original state, does not furnish many instancés of 
uncertainty or confusion. The speculations of fom- 
mentators have done mifch to unsettle ‘it, and the 
yenality, of the Pundits has done more. It was re- 
marked By Paley, that. “after all ghe certainty and 
rest: that’ can be given to points of law,teither by the 
interposition of the legislatwre or the authority of 
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precedents, one principal source of disputations, and 
“into which ‘indeed the greater part of legal controver- 
sies may be résolved, will remain still, namely, the 
competition of opposite analogies.” But this source 
of uncertainty should not exist in the system here 
treated of. The Pundits are called upon, not in the 
character of advocates to urge different analogies, but 
as faithful e&positors of existing written law with re- 
lation to simple facts distinctly stated. There is not 
any contention of the bar in such matters, and there 
ought not to be the exercise of any: ingenuity. It 
may seem harsh and ‘unjust to pass an indiscriminate 
censure upon any body of men: but while I admit, 
that there are not wanting among them individuals 
of unimpeachable honesty and profound erudition, I 
am still of opinion, that to the Pundits is chiefly at- 
tributable the perplexity of the system which it is 
their province to expound. The difficulty of detec- 
tion is tempting ; and, where the law is perverted, the 
perversion is seldom so glaring as to admit of exposure 
by superficial inquiry. Authorities are frequently 
cited in Support of & particular doctrine, which are 
indeed genuine passages of law, but applicable to a 
_ question wholly different from the subject matter. 
Again, authorities may be cited, which are both ge- 
- nuine and applicable to the identical subject treated 
of, but which are of na weight in the particular pro- 
vince whose doctrine should have been, adopted. 
Further facility for evasion is gained by the confu- 





r e ® Moral Philosophy; Book VI., Chap. 8. 
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sion between natural and civil obligations. This is 
the case in the Hindu law, especially as if obtains in 
the province of Bengal. It by no’means follows, 
that because an act has been prohibited, it should 
therefore be considered as illegal. The distinction 
between the vinewlum juris and the vinculum pudo- 
vis is not always discernible. That this should be 
the case, in a system containing so muth of ethical 
ingredients, is not to be wondered at ; but the prin- 
ciple of legalizing a breach of positive prohibitions, 
has been‘ carried much further than could have been 
contemplated by the legislator? Every man is de- 
clared to be master of his own acquisitions. This is- 
a maxim of law: but in the distribution of it, he 
should not show an undue preference to any indivi- 
dual memVer of his family. This is a precept of mo- 
rality. By infringing the latter, the force of the 
former is not destroyed : consequently ‘the undue 
preference in this case is not repugnant tolaw. But, 
on the other hand, a father and son have equal right 
to ancestral real property. This also ig a maxim of 
law: and if an undue preference be shoWn in the, 
disposition of this species of Property, such act is not 
only at variance with the moral precept, but is re- 
pugnant to the positive law. It has nevertheless 
been contended, as will be more fully shown in “the 
body of this work, that “such act,-if done, must be 
considered as legal to all intents and purposes. This 
question fas been discussed at Some length in the 
present compilation : and thovigh it is hot to be ex- 
pected thaf the conclusions Ihave formed in this and 
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other instances should be considered as infallible 

“ guides, yet*the grounds whereon they rest have been 
severally giverf, which may tend to show whether 
they should be acquiesced in or rejected. I may 
however be permitted to add, that these conclusions 
have not been arrived at without consulting books, 
and having recourse to the best available living au- 
thorities. 

By Section 15, Regulation IV., 1798, re-enacted 
for Benares and the Upper Provinces by Regulation 
VII. of 1795, §. 3, and Regulation IL. of 1803, §. 16, 
it is provided, that in‘suits regarding succession, in- 
heritance, marriage, and caste, and all religious usages 
and institutions, the Hindu lawa with regard to Hin- 
dus, are to be considered as the general rules by 
which the judges are to form their decisions” Questions 
connected with the two first-mentioned points are fre- 
quently litigated in the established courts, while those 
originating in the last-mentioned sources of contention 
are for the most part adjusted by reference to private 
arbitration. _ These subjects have, therefore, been but 

slightly édverted to-in the following pages, design- 
ed as the work is solely for-the purpose of practical 
utility. The provision in the enactments above cited 
would appear to exclude coses of contract, evidence, 
and other miscellancous matters ; but there may be 
questions incidently invol¥ing these topics, and they 
may be’so interwoven with cases which it is the duty 
of the courts to decide agreeably to the Hindu law, 
that attention to the principles of the one may be es- 
sential to the due adjudication of the cther. For 
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instance, in a claim of inheritance, the defendant may 
plead a title by purchase, and the question will then * 
arise as to how far the ancestor whs at liberty to 
contract. So also in a case of dispuged marriage, it 
may be a question as to how far the witnesses adduc- 
ed in support of its validity may be considered com- 
petent or otherwise. This will involve some consi- 
deration of the law of evidence. . 
cient laws, pronounced to be obsolete in the 
“present age, I have purposely omitted the mention 
of ; such as the doctrines relative to the various des- 
criptions of subsidiary sons,” and those respecting 
the rights of sons by mothers of different classes, 
only three kinds of adoption being permitted or prac- 
tised in the present age, and marriage with females 
of a differSnt tribe being prohibited. The subjects 
discussed in this work are those of Inheritance, 
Partition, Marriage, Adoption, Minority, Slavery, 
Contracts (including Debt, Gift, and Sale), and Ju- 
dicial Proceedings, being a translation of an extract 
from the Vyavahdramdtrica Prukurn Qf the Afitée- 
shard, including the Law of Evidence and Pleading. , 
A considerable portion of this, especially the chapter 
on Ordeals, might perhaps have*been omitted wath- 
out material detriment to the utility of the work ; 
but I was induced to add it for the gratification of 
curiosity, no entire versfon having yet been made, 
tq my knowledge, of this topic of Hindu jurispru- 
dence. Oh their Law of Bailments J have not deem- 
ed it necessary to touch, as that subject has been 
amply distussed in the Digest translated by Mr. 
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Colebrooke, and epitomes of the same are contained 

- in the Considerations on the Hindu Law as current 
-in Bengal, as Well as in the work entitled “ Elements 
of Hindu Law.” : 

It will be conceded, I imagine, that the rules af. 
fecting succession are clear, simple, and copious ; 
that provision is made for almost every case that can 
possibly arise ; and, making allowance for the differ- 
ent opinions which prevail.in the different schools, 
and for a few disagreements among authors of the 
same school on points of minor importance, that 
there can be but littie room for hesitation, when a 
question respecting inheritance is litigated, and little 
reason to apprehend that an erroneous conclusion | 
may be arrived at. In all codes, however, there must 
be some omissions which can only be supplied by 
analogy. From this defect the Hindu law cannot 
be expected to be altogether exempt. - Where such 
cases occur, they doubtless furnish ample food for 
ingenuity ; though in the course of my experience, I 
have. met with but few instances of the kind, and 

-8till fewér in which there could be any legitimate or 
reasonable ground to doubt-as to which side of the 
argument the preférence should be assigned. I will 
illustrate my meaning by mentioning a case in point, 
in which, though there is more .to be said on both 
sides than in most others’ of a similar nature, there 
can be but little doubt as to the doctrine which should 
be preferred. -A’ man dies childless, ledving three 
widows him surviving. He gives permission to one 
of them to adopt a son after his death, which is done 
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accordingly. The adopted son dies, also childless, 
leaving the three widows aforesaid him “surviving; 
Now the question is, to whom, on thé death of such + 
adopted son, will the property go % Should it be 
taken entirely by the widow who made tlie adoption, or 
should it be divided equally among the three widews ? 
The law is silent as to this particular case ; and'those 
who contend that the property should be taken by 
the single widow, do so on the ground that although, 
had there been no adoption, the three widows would 
have been entitled to equal shares, and although, had 
the childless husband adopted the boy during his 
life-time, he could not have selected for him as adopt- 
ing mother one of his three wives and’ excluded the 
others from all maternal relation, yet that a boy hav- 
ing been adopted after the death of the husband, the 
estate to which he succeeded belongs of right to the 
widow who received him in adoption, to the exclusion 
of the other two, who can be considered in the light 
of step-mothers only. This reason seems plausible 
enough, but it is not the law. The three widows 
of the same man are held to be, in a legal point of , 
view, one and the samt-individual. The widow to 
whom the permission was given way indeed havethe 
privilege of selecting the boy to be adopted ; but 
the adoption being once made, he necessarily holds 
the same relation to all thé three widows of his adopt- 
ing father, I here merely allude to the rights and 
privileges, accruing to the single widow from the 
simple fact of her having made the adoption, indepen- 
dently of ‘any intention exptessed or implied by «he 
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deceased, that such widow alone should be consider- 
ed as the mother of the adopted child. IPfhedeclared 
this explicitly; the case would be different ; or if 
such may be reasonably gathered to have been his 
intention, from some unequivocal indication of his 
will that his other wives should have no concern with - 
the adoption. But the simple fact of his having 
commissiorfed any one of the three to select the boy, 
cannot be considered as sufficient to deprive the two 
others of their maternal rights, or to debar them from 
taking the shares to which they would have succeed- 
ed had-no adoption faken place. Another case in 
point is that ofa man dying survived by three widows, 
who take his property and divide it among themselves, 
each taking a third. On the death of one of them, 
who is entitled to succeed to her propert¥, the other 
widows, or the heirs male of her husband ? The law 
is silent as to this point also. It is true that the law 
ordains the succession of the husband’s heirs after the 
widow ; but this rule does not contemplate the exis- 
tence of other widows, and the weight of it is caun- 
. terbalanéed by another, which prescribes that the 
widow shall take the entire property, to the exclu- 
sion of the heirs of-the-husband ; and, consequently, 
on n the death of the first widow, the second and third 
také the share of which she died possessed, and, on 
the death of the second, the entire property will de- 
volve on the third ; nor have the husband’s-heirs aay- 
legal claim until. after her death. This proceeds upon 
tlie principlé above-mentioned, that all the three wi- 
doxs of the same man are held to be, in d legal point 
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of view, one and the same individual. Cases of this 
description might here be infinitely multiplied, but’. 
the foregoing will suffice for the present... 

The Hindu law of partition contains one anomaly, 
which would at first sight appear unjust and absurd, 
J allude to that rule which entitles an idle brother to 
claim a share of the acquisitions of his industrious 
brethren,—the drone to participate in the labours of 
the hive.. But when the peculiar constitution of the 
Hindu society is considered, this provision will not 
be found -to be altogether repugnant to justice or to 
reason. No respectable Hindu® would travel in quest 
of employment without providing sufficient protec- 
tion for the females of his family ; and the individual. 
usually selected for this purpose is one of the brethren, 
who residés without any active employment in the 
family house, while the rest go in quest of service, 
and not unfrequently amass immense wealth, while 
the brother left behind has not advanced one step 
from his original state of poverty. But it would be 
hard to deny him a share of the good fortune which 
had attended his brethren, since it is “evident, “that 
unless some one, had performed the part he under-* 
t0ok, they could not have agquired the wealth ; and 
he may, therefore, be fairly held to have contributed - 
his aid towards the acquisition. It might als® be 
affirmed, that had he engaged in a moré active oc- 

. cupation, the same success would also have attended 
his endeavours. Where the patrimony has been 
used (hoivever slight the usc of it’ may have bedh) 


in muling the acquisition, en idle brother, thoygh 
h @ 
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not engaged in domestic duties, is entitled to parti- 
- cipate likewise ; but even in this provision there is 
reason. It could not be affirmed with certainty, that 
the same sum extracted from the original stock 
might not have been turned to so good an account 
by him who had not, as by him who had expended 
it. The sum so expended was the root and origin 
of the subsequent acquisition ; and, as to its amount, 
it would obviously be impracticable to define what 
should, and what should not be considered to con- 
stitute the use of the patrimony. : 
Questions conriected with the connubial state.are, 
as I before observed, but rarely brought into the 
courts of judicature under this presidency. I have, 
therefore, refrained from expatiating on the subject. 
It can but rarely, if at all, in any of its bearings, 
form a topic of legal controversy. To those who are : 
desirous of more full and particular information re- 
lative to this branch of Hindu economy, the labours . 
of Ward may safely be recommended, as combining 
minuteness with accuracy in an eminent degree. 
The law regarding adoption is deserving of the 
“most serious and attentive consideration, as there is 
perhaps no topic cf Hindu jurisprudence more sur- 
rounded. by doubts and difficulties. Some of these 
I heve endeavoured to clear up and remove ; and if I 
have betrayed too much eonfidence in the attempt, 
I can only plead in excuse, that to speak dubiously 
where I had broaght my own mind to conviction, 
would have defeated the obiect I had in view. . Re- 
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ing to it as practicable in the absence of positive de- 
monstration, was that object ; but it will be for others . 
to judge, having the evidence and the conclusion. be- 
fore them, whether the latter is consistent with the 
former.. In all essential matters, it will be seen that 
the law of adoption among the Hindus assimilates 
closely to that which prevailed among the Athenians 
and the Romans. The points regardiug which, in 
modern practice, the greatest disagreement has been 
evinced, are those relative to the proper age for adop- 
tion, the-succession of the son adopted. to the pro- 
perty of his adopting father’s, cbllateral relations, 
and the legality or otherwise of two successive adop- 
tions. 

In the case of minors, the Hindu legislature does 
not ‘appe@ to have made any. express provision 
against the rapacity of those interested in outliving 
them ; but it was probably considered, that by con- 
stituting the sovereign power the legal guardian 
of all infants, and by declaring them exempt from 
liability of whatever description,. durante minoritate, 
sufficient safeguards had been, established ; that By. 
the first would have keen secured wisdom a cau-* 
tion in the selection of an, immediate protector for 
the person and property of thé minor ; and that by 
the second all pretence for the invasion of his iuter- 
ests would be removed. « 7 ba . 

I have not thought it requisite to discuss at much, 
Yength the doctrine of slavery among the Hindus: 
bit dined hazardine a fow obeotva tension thkeLae 
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potical Power,* and find that he traces the origin of 
-all servitude to contract. He observes, that “in 
the early agese of the world, when men began to 
quit their primitive plainness and simplicity, to cul- 
tivate the method of living, and to enlarge their 
fortunes and possessions, it is very likely the wiser 
and richer sort invited those of less parts and less 
wealth, to ggsist them in their business for hire. 
Afterwards, when both parties found their benefit in. 
this way of proceeding, the meaner tribes were by 
degrees persuaded to join themselves perpetual 
members to the families of the greéater,” &c. He 
then proceeds to argue, that “the convenience of 
discharging inferior offices. and labours by the 
hands of others being thus found out, in succeeding 
times, when wars grew pregnant in the world, it: 
passed by degrees into a custom, to indulge captives. 
with life and corporal liberty, upon condition that 
they should yield perpetual service to the con- 
queror. In this respect the learned jurist (as he 
himself admits) differs from many other high autho- 
rities*; but it matters little whether slavery had its 
‘origin in war or iff peace. We know, at all events, | 
that in proportion-to the progress of the arts of 
peace, the evils of ‘war are mitigated, and that it 
is only among the most uncivilized nations of the 
present day that success 3n war is considered as a 
just reason for making’ slaves of the captives. : 
Contracts are net required by the Regulations to 
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du Jaw, though it must occasionally so happen that 
a reference to this branch of jurisprudence will be ~ 
found necessary for the adjustment of a dispute con« 
nected with the law of inheritance. In the chapter 
on minority, allusion is made to a case ‘illustrative of 
this fact. In the case adverted to, ‘the mother of.a 
minor had sold his paternal landed property, with a 
view to liquidate a debt which had beeh contracted 
by his father. On suit to set aside the sale, and 
to recover the estate in virtue of the right of inheri- 
tance, it became necessary to determine, i in the first 
instance, how far the widow whs competent to con- 
tract, under all the circumstances of the transaction ; 
and the determination of this question obviously de- 
pended on, the law by which the transferred estate 
was governed. The necessity of conforming to the 
Hindu Jaw of contracts, had it been enjoined as the - 
rule of decision in all their déalings, would not, 
perhaps, have furnished just cause of regret. The 
Supreme Court is required to administer justice to 
the Hindus in matters of contract agreeably to their 
laws and usages; and it has Been remarked by one. 
of the Judges of that* Court,* who had devoted no 
small portion of his time to the study of their code, 
and who was not. by ahy means disposed to view it 
generally in a favourable light, that “if a prevalence + 
of common sense is to be discovered in the laws of” 
the Hindus, it must be sought for in that portion of 
them, containing the precepts by which dealings’ be- 
tween one man and another are to be regulated.” 


Xvi PRELIMINARY REMARKS. 


Of the version from the Mitdcshard containing the 
” Hindu doctrine, relative to judicial proceedings, it re- 
mains to speak. Detached portions of this transla- 
tion have alresdy appeared in the work entitled, 
“ Considerations on Hindu Law,” but I deemed itad- 
visable to present the whole to the European reader 
in a connected form on this occasion. It will readily 
be perceived, that the forms of administering civil 
justice were primitive, and compendious enough. 
Perspicuity and precision are continually enjoined in 
the pleadings, and litigation appears to have been 
attended with no éxpense. We have no means of 
ascertaining whether the operation of the system was 
efficient, but it probably sufficed for a population to 
whom the distinctions and refinements of commerce 
were unknown, and who appear to have never ad- 
vanced beyond a certain point of civilization. There 
must always be a close analogy between the state of 
a society and its laws. Where the one is neither 
artificial nor progressive, the other, as a natural con- 
sequence, will be simple and stationary. This is:ac- 
cordingly the case with the Hindus. For ages their 
national condition has undergone no change, and for 
ages their national ecode has continued undisturbed 
by reform or modification. The trial by ordeal, term- 
ed the Divia Prumanum, which may- be translated 
Judicium Dei, fcrms a very prominent part of the 
system ; but in this the Hindus are by no means po- 
culiar, the purgation by ordeal seeming, as remarked 
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Throughout the whole of the chapter on judicial pro- 
ceedings, it would not be difficult to trace analogies.” 
between the Hindu, and more enlightened codes of 
jurisprudence ; but I do not possess swfficient qualifi- 
cations for the task, nor would the result be profit- 
able, even were it well executed. I have, therefore, . 
contented myself with noting such as obviously sug: — 
gested themselves to me while engaged in’the version 
of the original. 

There may be said to exist in the present day five 
distinct. schools of Hindu law, whjch differ more or 
less from each other. They may bé termed the schools 
of Bengal, of Benares, of Mithilé, of the Dekhan, and~ 
of the Mahrattas. The original Simritis are of course 
common to all, but they each assign the preference to 
particular commentators -and scholiasts. In Bengal; 
the works chiefly followed are the Dayabhiga of 
Jimutavahana, the Dayatatwa by Raghunandana, the 
Vyavaharatatwa by the same author, the Subodhini, 
a commentary on the Déyabhdga by Sricrishna Tar. 
caloncara, the commentary on the same by Acharjia 
Chudamani, the Dayacramasangraha of Sricrishna, 
and the compilations fermed the Vyavastharnava, 
the Vivadarnavasetu, and the Vivadabhangarnava. 
In Benares, the preferencé is shewn to the Mitécshgaré 
of Vijnyaneswara, and its, commentary by Veeresh- 
wara Bhatta and Balambhatt ; the Veeramitrodaya by 
Mirramista { the Parasuramadhava, and the Vyava- 
haramadhava. In Mithilé, respect ig paid chiefly go 
the following authorities:—the Vivadachintamani and’ 
Vyavaharachintamani by Vachaspatinisra, the Vivada- 

Cc. a = 
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ratnacara by Chandeswara, the Malenigiriate by 
Madanopadhyaya,, the Dwaitaparisishta by Keshaba 
Misra, the. Smritisara and Smritisamoochaya by Huri: 
nathopadhyaya,and the Vivadachandra by Misroo Misra. 
The Mitdcshard, the Smritichandrica, the Madhaveeya, 
and the Suraswativilasa are the works of paramount 
authority in the territories dependent on the govern- 
ment of Madras ;* while the authorities chiefly refer- 
red to on the Bombay side are, (besides the text books — 
of Menu and Yajnyawaleya,) the Vyavaharamayue’ ha, 
the Nirnayasindhoo, the Hemadree, the Vyavahara- 
koustoobha, and the Parasuramadhava.f I donot mean 
to affirm that these are the only works of paramount 
importance recognized in the’ respective” schools; 
but they are most frequently referred to ; they are 
sufficient to solve the ordinary legal questions. which 
arise ; and suspicion may justly be excited, where an 
exposition of law is supported by citations from more 
recondite authorities. In questions relative to the 
law of adoption, the Dattacamimansa and Dattaca- 
chandrica axe equally respected all over India sand 


- where they differ, the doctrine of the latter is ad- 


hered to in Bengal and by the southern jurists, while 
the former is: held to” be the infallible guide in the 
provinces of Mithilé and Bénares. - 

The Precedents contained in the second volume 
have been selected from an enormous mass of crude 
materials. When it is mentioned, that T have é&- 


° 
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amined every opinion that has been delivered in every 
court of judicaturée- subordinate to the presidency of 
Bengal from the year 1811 up to the present day, it 
may be a matter of wonder, that the selections are 
not more numerous and more valuable. But the 
task of rejection has been found very laborious ; at 
least nine-tenths of the opinions were ascertained, on 
examination, to be erroneous, doubtful, tinsupported 
by proof, or otherwise unfit for publication ; while, in 
not a few instances, the nature of the case itself was 
involved in obscurity, from the circumstance of the 
reply alone being forthgoming ; the whole record of 
" the case having been made over to the law officer, 
with a view to enable him to find out, and report 
the law upon, the point or points at issue between ; 
the parties. The admitted opinions have been care- 
fully examined ; and they will, it is hoped, be in 
general found to have at least the merit of accuracy, 


PRELIMINARY REMARKS 
“ON . 


MAHOMEDAN LAW. 





Tur want of some practical information on the’ 
subject of Mahomedan Law his long been felt and 
acknowledged by tlfose whose duty it is to decide 
matters of civil controversy agreeably to its princi- 
' ples. The translation of the Hidaya, indeed, is cal- 
culated to'extend a general knowledge of that Code, 
but it is of little utility as a work of reference, to 
indicate the Law on any particular point which may 


be submitted to judicial decision. Questions which 


are likely to be litigated give place to extravagant 
hypotheses, the occurrence of real cages, similgr to 
which, is beyond the verge of probability. ° The ar- 
rangement is immethotlical ; the most prolix and 
irrelevant discussions are introduced 3 every argu: 
ment, however absurd,*both for and against each 
particular tenet, is urged and combated (often With 
doubtful success) ; and the reader is frequently at a 
loss to determine which opinion to adopt and which 
to reject. | * Big ae  att i 

“No branch of Jurisprudence is more important 
than the Law of Succession$ or Inheritance ; as it 

ol : 
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constitutes that part of any national system of laws 
“ which is the most peculiar and distinct, and which is 
of most frequent use and extensive application.”’* 
The subject unquestionably is of the greatest impor- 
tance, as affecting the interests of all descriptions of 
people ; but the Hidaya is entirely silent on the sub- 
ject. It deserves special notice as giving rise to in- 
terminable Hitigation ;\a result attributable, more 
probably, to the almost universal ignorance of the 
people who are affected by it, than to any intricacy 
or obscurity of the Law itself. No English writer, 
that I am aware of, has treated of the Mahome-. 
dan Law of Inheritance excepting Sir William Jones, 
who translated the Sirajyak, a celebrated work on 
that subject; but, being a version of a scientific 
Arabic treatise, the style of his work is ‘hecessarily 
abstruse, so much so, that a knowledge of the original 
language is almost requisite to the study of the trans- 
lation. In his abstract translation of its commen- 
tary (the Shureefeea) he has introduced such illustra- 
tions only as appeared to him (who was thoroughly 
. acquainted with the text) necessary to facilitate the 
understanding of it. For these considerations I was 
induced to undertake the work which is now with 
diffidence submitted to the Public. Conscious of 
my inability to do justice to the task, I may yet 
venture to express a hope, that my labours may. 
prove of some assistance to my judicial brethren, or 
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that, at least, an abler individual may follow up with 


success the work which I have so imperfectly com- : 


menced. I am aware that, among other faults, I 
may be charged with being obscure, where I laboured 
at brevity, and with being tiresome, where my 
object was illustration. I can only say, that I have 
endeavoured, as much as was in my power, to avoid 
technicalities, and to treat the subject With all the 
perspicuity of which it is susceptible. I have spared 
myself no pains in my researches to establish the ace 
curacy of the legal doctrines here Jaid down, and to 
those who are disposed to view With approbation any 
attempt, however humble, at the promotion of justice, 
it may perhaps seem reasonable, that the disadvantages 


"of the author should be weighed against his imperfec- 


tions. Continual want of leisure and occasional pri- 
vation of health have attended me during the pro- 
gress of this work. I should mention, that the com- 
pilation is (excepting the assistance derived from 
learned -natives) entirely and exclusively my own, and 
that it consequently possesses no official weight what- 
ever, and no authority, beyond that which may be 
ascribed to it by individual confidence. The brief 
disquisition on the Mahomedan Lew, which I have here, 
ventured to introduce, inay not be niatter of much 
utility ; but I was amused by the analogy. occasion- 
ally observable between ‘this and ‘other Codes of 
Jurisprudence, and it appeared to me, that by record- 
ing such observations as my limited énowledge sug- 
gested, I might be the means of attracting the atten- 
tion.of others to the genius of the Law in ‘question. 
162 3 
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The provisions of the Mahomedan Law of In- 
” heritance have for their basis the following passages 
of the Koran ; "« God hath thus commanded you con- 
cerning your children. A male shall have as much 
as the share ‘of two females ; but if they be females 
only, and above two in number, they shall have two- 
third parts of what the deceased shall leave ; and if 
there be but one, she shall have the half: and the 
parents of the deceased shall have each of them a 
sixth part of what he shall leave if he have a child ; 
but if he have no child, and his parents be’ his jieirs; 
then his mother shill have the third part : and if he 
have brethren, his mother shall have a sixth part, 
after the legacies which he shall bequeath and his | 
debts be paid. Ye know not whether your parents or 
your children be of greater use unto you, This is 
an ordinance from God, and God is knowing and 
wise. Moreover ye may claim half of what your 
wives shall leave, if they have no issue; but if 
they have issue, then ye shall have the fourth part 
of -vhat they shall leave, after the legacies which 
- they shall bequeath ‘and the debts be paid : they also 
shall have the fourth part of what ye shall leave in 
case ye have no issue ; but if ye have issue, then 
they shall ha¥e the eighth part of what ye shall leave, 
after the legacies which ye shall Deaests and your 
debts be paid : and if a man or woman’s substance be 
inherited by a distant relation, and he or she have a 
brother or sister, each of them two shall have asixth 
part of the estate, but if there be more than this 
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after payment of the legacies which shall be bequeath- 
ed and the debts, without prejudice to the heirs.’* * 
“They will consult thee for thy decision in certain 
cases : say unto them, God giveth you these determi- 
nations concerning the more remote degrees of kin- 
dred. If a man die without issue, and have a sister, 
she shall have the half of what he shall leave ; and he 
shall be heir to her, in case she have n¢ issue, but if | 
there be two sisters, they shall have, between them, 
two-third parts of what he shall leave : and if there 
be several, both brothers and sisters, a male shall 
have as much as the portion of two females.” In 
these provisions we find ample attention paid to the 
interests of all those whom nature places in the first 
rank of our affections ; and indeed it is difficult to 
conceive any system containing rules more strictly 
just and equitable. The obvious principle of prefer- 
ring the nearer kindred to claimants whose relation 
to the deceased is not so proximate, seems to have 
been adopted as the invariable standard for fixing the 
praportions ; and the rules for the sugcession af the 
several heirs, and the order of preference asigned to, 
the different degrees of consanguinity, seem to be ex- 
actly what would be most consonant to the general 
inclination of mankind. *The Mosaic Kaw on the sub- 
ject of Inheritance is more brief and less comprehen- 
sive: “And thou shalt ‘speak unto the children of 
Israel, saying, if a man die, and have no son, then ye 
shall causé his inheritance to pass upto his dauchter : 
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and if he have no daughter, then ye shall give his in- 
“heritance unto his brethren. And if he have no bre- 
thren, then ye'shall give his inheritance unto his fa- 
ther’s brethrens and if his father have no brethren, 
then shall ye ‘give his inheritance unto his kinsman 
that is next to him of his family, and he shall possess 
it.”* Here we find no provision whatever made for 
the parents,’although there are certainly other obvi- 
ous reasons besides that adduced in the emphatic lan- 
guage of the Koran, why they should not be exclud- 
ed. “ Upon failure of issue in the first and the other 
descending degrees, feason suggested that inheritance 
ought to turn back into the line of ascendants ; as well 
in consideration that, for the most part, either the pos- 
sessions themselves, or at least the first seeds and prin- 
ciples of them, which the children afterwards increased, 
proceed from the parents, as because their extraordi- 
nary benefits give them an especial title to this re- 
ward : who, since they would much rather have de- 
sired, that their children should inherit their fortunes, . 
yet when they survived them, contrary to the course 
-of nature; it was but equitable they should receive 
(however melancholy) this comfort.of succeeding to 
what the children possessed. Jt is a condition (as 
Pliny observes} abundantly -unhappy for a father to 
be sole heir of his own son.”+ Accordingly we find 





“ @ Numbers, Chap. 27. 
+ Puffendorf on the Law of Nature and Nations, Book IV., Chap, IZ. 
§ 13, and see continuation of the argument. The same fearned author 


cités the following argument, as a8 having been adduced to pF ‘ove that the 
Tie i ae oe) ee 
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that the Civil Law expressly enumerates the parents 
‘among heirs. . 

In the English Law of successions to the personal 
property of intestates, I am aware that ample consi- 


deration is shown to the parents ; but they are ex- 


cluded from inheriting real property. 

The Hindu Law makes provision for the parents, 
but its rules differ generally from those ef the Maho- 
medan Code, inasmuch as, agreeably to the former, 
several descriptions of heirs, varying in degree of re- 
lation, inherit successively, but not simultaneously, 
According to the Hindu Law, where there are sons 
or other lineal male descendants, they alone are the 
legal heirs. I make no mention of the provision 
assigned to the mothers and to the daughters ; that 
to the former persons being assigned, only in the case 
of partition by sons, and that to the latter persons 


purpose, that the Law in question contains no express provision for the 
parents. In truth, the argument advanced seems rather jesuitical : 
“ Philo the Jew reporting that Moses established this order of inheritance, 
that the sons should stand first, the daughters next, then the brothers, 
and jn the fourth place the uncles by the father's side, used thiewas an 





argument to prove that fathers likewise smay inherit what their sons. 
leave behind ; for it would be usgless (says he) to imagine that the uns". 


cle should be allowed t3 succeed his brother’a,son, as @ near kinsman to 
the father, and yet the father himself be sbridged of that privileges 
but inasmuch as the law of neture appoints thet children should be 
heirs to their parents, and not parents to their children, Moses pissed 
this case ‘over in silence, as omingus and unlucky, and contrary to all 
pious wishes and desires ; Jest the father and mother should seem to be 
geiners by the immature death of their children, who ought to be afflict- 
ed with most mexpressible grief. Yet by allowing the right of inheri- 
tance to theenneles he -L?.. uk fee ee 
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being accorded rather with a view to their mainte= 
“narlce thai admitted as an absolute and indefeasible 
right of inhefitance. According to the Mahome- 
dan Law, on the other hand, the claim of the daugh- 
ters to a shafe equal to half of what is taken by the 
sons is recognized as being. on the same footing as 
the claim. of the sons ; and so also the claim of the 
father. and. mother, and husband and wife, to their 
specific allotments. The parents are entitled to the 
inheritance, by the Hindu Law, only in default of 
male or female issue of the widow, and, conformably 
to some authorities, of the brothers 2lso.* 
The apparently unjust preference of the elder son, 
to,- -the exclusion of all the rest, which in our own 
Law had its origin in the feudal policy of the times, 
is rejected by the Mahomedan Law, and the equit- 
able principle of equality obtains in its stead. The 
learned author of the Commentaries on the. Law 
; of England informs us, that “the Greeks, the Ro- 
mans, ‘the Britons, the Saxons, and even originally 
the -Feudists. divided the lands equally.”+ He ad- 
mits that this is certainly the most obvious and na- 
tural way, and quaintly observes, that “it has the ap- 
pearance, at least iri-the opinion of younger brothers, 
of _the greatest impartiality and piece "tT . That 





°In this respect the Civil Law seems to partake of the principles 
both of the Hindu and Mahomedan Codes. It resembles the for 
mer in giving exclusive preference to the children, and if resembles the 
latéer in permitting simultaneous succession of brethren and parents, 
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there “fré reasons of expediency which suggest this 
preference there can be no doubt ; but how far it’ 
may be consistent with justice may perhaps be ques- 
tionable.. It is by this principle of equality also that 
the Hindu Law of Successions js governed.* 

The only rule which bears on the face of if any ap- 
pearance of hardship, is that by which the right of 
representation is taken away, and which declares that 
@ son, whose father is dead, shall not inherit the 
estate of his grandfather together with his uncles. It 
certainly seems to be a harsh rule, and is at variance 
with the English, the Roman, and the Hindu Laws.f 
The Mahomédan doctors assign as a reason for 
denying the right of representation, that a person hag 
not even an inchoate right to the property of his an- 
cestor, until the death of such ancestor, that, conse- 
quently, there ean be no claim through a, deceased: 
person, in whom no right could by possibility Hiave 
been vested. ‘  . 

I have met with a passage in a Icarned author al- 

steady, quoted, which seems go apposite to éhe present 
subject, that I may be pardoned for transcribing it 
. here: “On the preposition which we before advanc= 


or Conformably to the ancient Hindu Law,*the right of primogeni- 


ture was partially recognized, “let the eldest have a double share, and 
the next born a share and a half, if they clearly surpass the rest Br 
virtue and learning.” Menu, chap. ix, § 117, but the distinction in fa- 
vour of primogeniture is abolished in the present age. 

Tccordingeto the Scottish Law, I find that although the right of 
representation is acknowledged as to real property, Set that it does not 
obtain in the succession of moveables, except in the single case of a” 
competition between the fall blood and half blood.—Erskine’s Princi- - - 
ples, page 414, 
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ed, That parents are obliged to afford sustenance to their 
children, not. only of the first, but of farther degrees, in 
case their proper parents, who ought to perform this 
office, are extinct, is chiefly founded the equity of that 
right termed the right of representation ; by virtue of 
which, children are sppposed to fill the place of their 
deceased father, so as to be allowed the same share 
in the family inheritance as their father, where he 
now living, would receive ; and, consequently, to suc- 
ceed on the level with those who-stand in their fa- 
ther’s degree. And it would indeed be a lamentable 
misfortune, if, besides the untimely loss of their fa- 
ther, they would farther be deprived of those posses 


‘gions which either the rule of the Law, or the design 


of their progenitors, had given their parents just hopes 
ef enjoying. But if in any place the civil constitutions 
will not admit of this representative right, the children, 
who. have been so unhappily bereaved of their father 
and of their hopes, must endeavour to bear the cala- 
wiity as an affliction which Providence hath laid upon 
them.’””* 


The rules of inheritance prescribed by this Code 
differ from those of any other with which I am ac- 
quainted. It would be a useless task to point out its 
peculiarities, as they are obvious. Perhaps the sys- 
tem to which it bears the nearest resemblance, is that 
of our own Law in distributing the personal proper- 
ty of an intestate, according to which, “ when fela- 
-tions are fourid who are distant from the intestate by 
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an equal number of degrees they will share the per- 
sonal property equally, although they are relations 
to the intestate of very different denominations, and 
perhaps not relations to each other. As if the next 
of kin of the intestate are great uncles or aunts, first 
cousins, and great nephews or nieces, these being all 


related to the intestate in the fourth degree, will all - 


be-admitted to an equal distributive shaze of his per- 
sonal property.”* But to this system even the re- 
semblance must be admitted to be very faint.f ; 

The Mahomedan lawyers have divided heirst into 
three different classes, first, tegal*sharers ; second+ 





© Blackst. Comm., vol. if., page 515, Note, ene 


+ There is a remarkable degree of similarity between the provisions 
of the English Law relative to the mode of disposing of an intestate’s 
personal estate and the rules of the Mahomedan Law for administer- 
ing to the property of a person deceased. In the Commentaries, treat- 
ing of the duty of an executor or adminiatiator, it is enjoined, He 


leaves behind him, necessary funeral expences are allowed previous to 
all other debts and charges.” The Sirajyah, treating of the successive 
duties to be performed with regard to the property of a person deceas- 
ed, gommences, “ first his funeral ceremony and burial without super: 
fluity of expence, yet without deficiency,” The Cémmegtaries? “the 
executor or administrator must pay the debts of the deceased.” The 
Sirajyah, “then the discharge “of his just debts from the whole of his 
remaining effects.” Again, the Commentarieg, “ when the debts are dis- 
charged, the legacies claim the next regard.” And the Sirajyah, “then 
the payment of his legacies out of a third of what Temains.” Lastly, 
the Commentaries, ‘when all the debts and particular legacies are dis- 
charged, the surplus or residuum *must be paid (where it is not left to 
dhe executyr) to the next of kin: and the Sirajyah, “and lastly, the 
distribution of the residue among his successoys.” 

} Throug)out this work I use the term “ Heiw’ in its broadest sense, 
to signify any person who has a right of inheriting any apecies of 





cg 


must bury the deceased in a manner suitable to the,estate:which:hé “~ 
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ly, residuaries, and those are either by relation 
or by special cause; and thirdly, distant kindred. 
The legal sharers are the husband and wife, the 
father and mother, the grandfather and grandmother, 
the brother by the same mother, the sister by. the 
same mother, the uterine sister, the sister by the 
same father, the daughter, and the son’s daughter: 
The residusries by relation are the sons and their . 
descendants, the father and his descendants, the 
paternal grandfather in any stage of ascent and his 
descendants, and in some cases sisters and daughters. ° 
Those by special causé are the manumittors of slaves 
and their heirs. The distant kindred comprise all 
those relatiéns who.are neither legal sharers nor re- 
siduaries ; and, in their default, the property goes to 
the successor by contract, and to persons of acknow- 
ledged, though not proved, consanguinity. It will 
be seen, on reference to the principles of inheritance, 
that many of the persons above enumerated have the 
privilege of simultaneous’ succession, whether the 
property be real or personal ; which circumstance is. 
_ the chief’peculiarity of the Mahomedan Code. 

The rules agreeably to which distributions are made 
would, at first sight, appear rather complex and intri- 
cate ; but they may be speedily acquired by a.very 
mo¢erate share of attention, and, when once known, 
there can arise no legal problem, relative to succes. 
sionsg@yhich would not, by their means, admit of easy 
and satisfactory solution. It must, at the same time, 
be* admitted, that the heterodox Code, or that which 
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Imameeya sect, as they follow the doctrines of the 
twelve Jmams) can boast of much greater simplicity. 
This Code has hitherto had no weight"in India, and 
even at Lucknow, the seat of heterodoxemajesty itself, 


' the tenets of the Soonees are adhered to. J have 


however given a compendium of their law of inheri- 
tance, extracted from the “ Shuraya ool Islam,” a, 
work of the highest authority among them, This I 
was induced to do, as no account has ever been ren- 
dered, to my knowledge, of the doctrine of the sect 
in question; on the law of inheritance 3 and as I have 
reason to believe that our courts of justice have pass- 
ed decisions avowedly in conformity to its princtples. 
Considering the universal toleration that prévails 
throughout the British dominions in India, it is per- 
haps but equitable, that the Law should be administer- 
ed to the sectaries in question, agreeably to their 
own notions of jurisprudence, especially in matters 
affecting the succession to property, in which cases 
both parties are of course always of the same persua- 
sion., . . 
Where the Law expressly prohibits the réceipt of 
interest on money, and all usurious contracts, it is 
natural to find the provisions regarding purchase, _ 
sale, and similar transactions, extremely simple and 
certain in their nature. Such is accordingly the cae 
in the Mahomedan Law. ° There is. no distinction 
meade between sale and permutation ; a barter of one 
commodity for another being designated a sale. Even 


renee. <3 we 
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provisions relative to sales and exchanges. The 
principal “points of difference seem to be, the absence 
of any discrimination in the Mahomedan Law of sales 
of real and personal property, and its recognizing 
verbal contracts as of equal validity with written 
ones. Another essential point of difference is, that 
the maxim of caveat emptor finds no place in this 
code. ig : 

The most efficient safeguards against the effects of 
improvidence in purchasers are established, so much 
so, as almost to exclude the possibility of cireumven- 
tion, A warranty’ is implied in every sale and a 
reasonable period of option may be stipulated, during 
which it is lawful to annul the contract. Where 
property has been purchased unseen it may be re- 
turned, if it does not fully answer the description, 
and the seller may at any time be compelled to re- 
ceive back the property and refund the purchase 
money, on the discovery of a blemish or defect, the 
existence of which, when in the possession of the 
sess may be susceptible of proof. 2 
* In eXchange, where the articles opposed to each 
other are of the nature of similars, equality in point 
of quantity is an -essential condition to the validity 

“of the contract, and no term of credit, on either side, 
is“admissible, which would be advantageous to one 
of the parties, and savour therefore of usuary ; but 
where goods are sold for money, or money-is advare- 
ed for goods, aterm may be stipulated forthe payment 
of the money, or for the delivery of the goods. So 


. 
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it will not admit of any, the least, indefinitencss‘in 
the term. The date must be specified. From the 
above observations it will be seen, that the Maho- 
medan Law of sales does not differ very materially 
from the Civil Law, to which the provisions of the 
Scottish code bear a close resemblance.* 

Sales of land and other immoveable property are 
clogged with an incumbrance, which is not, however, 
peculiar to this code. I allude to the Law of pre- 
emption. This confers the privilege on a partner or 
neighbour. to preclude any stranger from coming in 
as a purchaser, provided the same price be offered as 
that which the vendor has declared himself willing 
to receive for the property to be disposed of. ~ 

In the Jewish Law fF allusion is made to the custom, 
but it is not to be found among the ordinances of the 
Koran. On the authority of Puffendorf it would ap- 
pear that the right in question was not unknown 
to the ancients. He states “another more easy 
sort of redemption, is what they call Jus protiméso, 





7 
. 2 
+° The vendor, where he is not the true owner, cannot,y delivery, 


transfer to the purchaser the property which was not his to give ; but - 


the purchaser, in respect of hi8 bond Jide, makes the fruits of the sub- 
ject his own, till it be evicted, or at least reglaimed, by the true owner, 
2. 1. 14. And, as warrandice gs implied in all sales, the vendor must 
make the subject good, if it be evicted, 2.3.11. The insufficiency of 
the goods sold, if it be such as would have hindered the purchaser 
from buying had he known it, shd if he quaryels it recently, founds 
dim in an action, (Actio redhibitoria) for annulling the contract. If 
the defect was not essential, he was, by the Boman Law, entitled to a 
proportional abatement of the price, by the aetion euanti minoris—< 


ca 
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or the privilege of the first refusal, that is, if the 
buyer be hereafter disposed to part <with the com- 
modity, he must let the seller have the first refusal 
at the same rate he would sell it to another. In many 
cases, certain persons pretend to this privilege by 
Law, as the landlord in the sale of his tenant’s stock, 
the creditor in his debtor’s goods, the neighbour in 
the purchase of a neighbouring farm, any members 
in a thing that belongs to the society, and the next 
of kin in the goods of their relations, which is pecu- 
liarly called retractus gentilitius, or the family privi- 
lege.”* For a long time, I was of opinion that’ the 
Municipal Law of the Hindus had no provision to 
justify the claim of such a: privilege ; and, indeed, 
the more current authorities are entirely silent on 
the subject. Hindu litigants, of course, have en- 
deavoured to assume it whenever self-interest dictat- 
ed ; but I was not, until lately, aware that any autho- 
rity could be cited in its support. By the Maho- 
medan Law, unquestionably, Hindus have the same 
title to claim the privilege as Moosulmauns ; but, as- 
suming at to form no part of their own Law, I ap- 
' prehend they ought not to.be permitted to take ad- 
vantage of the doctrine in question. The principles 
of the Hindu .and Moosulmaun Codes are declared 
applicable to cases of inheritance, contract, &c. aris- 
ing among these two great-bodies of the community ; 
but, at the same time, applicable respectively onlye 
It is declared, also, that where the parties-are of dif- 
ferent-persuasions, the Law of the defendant shall be 
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adhered to, but by this provision, it was never in- 
tended that a plaintiff might make his election be- 
tween the two Codes, and prefer a claim to be decid- 
ed by that Law which best suited his particular pur- 
pose.—While officiating, as judge of the Zillah Court 
of Shahabad I. made a reference to the Sudder De- 
wanny Adavlut on a point connected with this ques- 
tion, to the following effect : “does the Mahome- 
dan Law of Shoofaa, or right of pre-emption. extend 
to Hindus ? or in other words, would the Court be 
justified in entertaining and investigating a claim pre- 
ferred by one Hindu against afother, and resting 
solely and avowedly on the principle of Law above- 
mentioned ? Iam supposing the defendant either to 
have demurred on the plea of the inapplicability of 
the Law quoted to his case, or from ignorance, or 
from thinking that he had other substantial grounds 
of defence, or from any other cause, to have neglect- 
ed making the objection ; but at the same time not to 
have expressly admitted his willingness to leave the 
poinf at issue to be tried according to the provisions 
oF that Law. I can find only one case (the first) 
among the printed reports at all bearing on the point : 
there is.a remark subjoined which geems by no means _ 
satisfactory or conclusive: the case is elearly not in: * 
cluded in the Letter of Section XV., Regulation W., 
1793, nor in any subsequent enactment ; but I ob- 
serve in Mr. Harington’s Analysis, that on a refer- 
ence to the Sudder Dewanny Adawlut in the year 1798, 
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applicable to cases of slavery, though not included in 
the letter of it. The same principle of construction 
night I think be extended to this-case : I conceive that 
a Mahomedan} with asmuch reason, might sue his bro- 
therfor the Jethansha,* or larger share in right of pri- 
mogeniture, according to the Hindu Law. In the Ai- 
daya the right of Shoofaais declared to be but a feeble 
right, as it is-the disseizing another of his property, 
merely in order to prevent apprehended inconve- 
nience : its extension to all cases of neighbourhood 
cannot fail to depreciate the value of landed proper- 
ty ; and being impressed with a conviction of the un- 
reasonableness of the Law in question, according to 
modern construction, I should feel very much inclin- 
ed to circumscribe its operation within as narrow 
bounds as possible. The suits which occasioned the 
present reference are seven in number. The parties, 
at least the Shajee or claimant of the right, and the 
seller or defendant, are the same individuals in all the 
seven suits. ‘These two persons purchased at public 
austion, fovr or five years ago, several very valuable 
estates, onal distifict from each other, with separat- 
ed and defined boundariés. One of them having 
lately disposed of some of his Mouzas, by private 
sale, the other (who resides at Benares) sues him 
and the purchasers jointly, on his alleged right of 
pre-emption ; the property of the claimant bordering 





* This right.is obsok ete in the Cali or present age among the Hindus, 
Wat as it still retains a place in their law books, and is « characteristic 
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on that sold. In four of the cases the defendant 
pleaded his own cause, and no-demurrer was made on 
the plea of the inapplicability of the Law to the par- 
ties. In the other “three, vakeels were entertained, 
and the objection was made: Under such cireum- 
stances, it can hardly be contended, that the omission 
in the pleadings implied that the defendant consider- 
ed himself amenable to the Law in question ; and I 
felt disposed, therefore, to non-suit the plaintiff. 4 
should have done so, had I not reason to. believe that 
cases have been tried and decided on the merits un- 
der similar circumstances, and that An express autho-~ 
ritative opinion on the subject would effectually re- 
move all doubt, and, by preyenting one cause of un- 
reasonable litigation, prove essentially beneficial to 
the community at large.” To the above reference 
I was informed, in reply, that no rule of Mahome- 
dan Law could apply to a civil suit in which the par. 
ties are Hindus, as they would appear to be in the 
cases to which my query related ; that the Court did 
not hold the 15th Section of Regulation IV., 1793, to 
preclude me from ascertaining grom my Hindu law 
officer whether the right of pre-emption was recog- 
nized by the Hindu Law, and if $0, what the provi- 
sions of the Law respecting it were; and that, at the 
same time, it was obvious, that it was not onesof 
those cases in which the Regulations necessitate the 
dudge to, follow the Law as expounded by his Law 
Officer, should it appear to be irreconcileable with 
well established local usage, or to be otherwise mig- 
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ever, I had occasion to make this reference, I have 
found in’ the Muha Nirbana Tuntra, a work which 
chiefly treats’ of mythology, a passage which would 
seem to imiply that pre-emption is recognized as a 
legal provision according to the netions ofthe Hin- 
dus, For the gratification of the curious I subjoin 
in a note* the passage, with a translation. Butit re- 





* errata fedarhrerft ia daRahcaRy mea eTiTT: it 
afreratiatnfa: erdfarfatird airantyrdt faafrerrtedt i et 
frciaqaaa wracended apetanitret ufsmarrenge: 18 
qeagamamifaatiza safes wematfatma 1a 
ate Qeperacafe Ter eufrer ere TATOTATTTE LY ae aT 
aanetaars fafairayafnn qeizafranifa wracafafafers: 1 ¢ | 
atamfaem waraatagianr warfeeiivatate seatay wets 101 ay 
wUTeETaTat wana ws careichy sary yfraraa aT: 1S} ATE 
IAwTATat WMV eye TERT Te HEFT |e | 

The proprietor of immoveable property, having a neighbour compe- 
tent to purchase it, is not at liberty to sell such property to another. 
Among neighbours, he who is a relation, or of the same tribe, is prefer- 
red. In their default a friend, [Here] the will of the seller prevails ; 
even though the price of the immovéable property be agreed upon with 
another, yet if a neighbour [pay] the price, he is the purchaser, and not 
another. “f the neighbour.be unable to pay the price, or be consenting 
to the sale, the proprietor is then at liberty to sell it to another. O god- 
dess! if immoveable property be soid in the absence of the neighbour, 
and he (the neighbour)-pay the price immediately on hearing of the 
sale, he is competent to take it. But should the purchaser, having 
mgde houses or gardens, be in the enjoyment of them, the neighbour is 
not entitled to take such immoveable property even by paying the price. 
A person is at liberty, without pertnission, to cultivate lands which pay 
no revenue, or have been usurped, or waste, or, though not, waste, are ex- 
tremely difficult of access. He may enjoy the rest, haying given to the 
kéng the tenth [of tlie produce} of the lands thus with difficulty acquir- 
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mains yet to be decided whether this shall be held to 
be practical Law or no.* The Pundit with whom I 
perused the passage in question, declared that the 
right of pre-emption takes effect only in cases where 
positive injury would result to the neighbour by the 
sale to a stranger ; and, from the tenor of the last 
sentence, such would, indeed, seem to be the effect 
against which the provision was intended to guard. 

It is true that there are numerous devices by which 
a claim, founded on the right of pre-emption, may bé 
avoided, and that the Law itself, admitting its weak- 
ness, has annexed hard condittons ‘to the establish- 
ment of its validity. But these are not sufficient 
bars to litigation in India, when opposed to the na- 
tural propensities of the natives, and the trifling ex- 
pence at which they may purchase the gratification 
of inflicting legal annoyance. 

The Law is extremely favourable to the donor 
where property is gratuitously conveyed. A gift 
should always be accompanied by delivery of posses- 

. Sion. False pretences, legal incapacity, or other simi- 
id circumstances, under which the validity of a gift 
may be questioned, and which would render it either 
void ab initio, or voidable, need ‘not be specified : 
they are the same as those which obtain.in most other 
codes of jurisprudence, and they would no doubt 





° The interminable and troubled ocean of Higdu jurisprudence is 
suge to present something for the support of any opinion which it may 
be desirous to keep afloat, for the purpose of temporary convenience ; 
and where the expounders of this Code restricted im their citations to g 
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avail in case of a suit brought by any representative 
of the donor to set aside a gift unduly made. But 
as to the donor himself, he has power to damand res- 
toration, even where the gift may not have been at- 
tended by any disqualifying ciretfaatances. This 
power, however, of revoking gifts, is subject to certain 
limitations. According to the English Law, a gift 
is revocable only under circumstances which would 
equally have operated to avoid any species of con- 
tract.* According to the Civil Law there were three 
causes only which could justify the revocation of 
a gift.f But, according to the Mahomedan Law, 
there are only seven circumstances under which a gift 
is not revocable.{ A gift made on a death-bed, 
though not made in contemplation of death, is never- 
theless not considered as a gift inter vivos, but has 
the effect of a legacy only, and consequently cannot 
extend to more than a third of the donor’s estate. 
On comparing the chapter containing the principles 
of gifts (pages 56 to 58 of this work) with the con- 
tents of the subjoined note § taken from an authori- 

‘ f. - = od 

® Blackst. Comm., vol. it., page 441. 

+ Browne's Civil Law, vol. i., page 229. + 

} See Prin. of Gifts, page 57, §§ 13, and Prec. of Gifts, page 224. 

§ All donations, whether by theewife to the husband, or by the hus- 
band to the wife, are both by the Roman Law and ours, revocable by 
the donor: ne conjuges mutuo amore se spolient, 1.1, de done. int. vir dé 
uz, ; but if the donor dies without revocation, the right becomes absolute. 
A right may be revoked, not only by an explicit revocation, but tacitdy, 
by afterwards conveying to another the subject of the donation, or by 


charging it with a‘urthen in favour of a third party ; but in so far aa 
the subject is not burthened, the donatipn subsists. Though the deed 
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ty already cited, but little difference will be found 
to exist. It should here, however, be mentioned, that 
though gifts to relations are generally irrevocable, 
yet a gift*from g father to his minor sor is revocable 
at the pleasure of the former. The right of a husband 
to revoke a gift to his wife, and vice versd, does not 
appear to be recognized, as it is in the Roman’and 
Scottish Laws. : 

The disposition of a testator being legally restrict- 
ed to one-third of his estate, but little uncertainty 
can exist on the doctrine of wills and testaments, If 
the legacies exceed the amount dbove specitied, the 
will is considered inofficious, and its provisions will 
‘be carried into effect pro tanto only. The law of Scot- 
land also restricts a person, who leaves a widow and 
children, from disposing of more than a third part of 
his moveable property by will.* Ni uncupative and 





to revocation, if its genuine effect be to convey a gratuitous right from 
one of the spouses to the other ; plus enim valet quod agitur, quam quod 
simulate concipitur—Where the donation is not pure, it is not subject 
* to. revocation : Thus, a grant made by the husband, ineconsoquence of 
the natural obligation that lies upon him* to provide for his wife, 
is not revocable, unless in so fgr as it exceeds the measure of a 
rational settlement. Neither are remuneratory.grants revocable, where 
mutual grants are made in consideration of ea¢h other, except where an 
onerous cause is simulated, and donation truly intended.—Erskine's 
Principles, page 7% os a 
° If a person deceased leaves a widow, but no child, his testament, 
or, in other words, the goods in communion, divide in two ; one-half 
gébs to the widow, the other is the dead's part, 2. ¢., the absolute pro- 
perty of the deveased, on which he can test, ‘and which falls to his 
next of kin, sf ho dies intestate. Where ho leaves ehildren, one ér 
more. tnt no eidaw Dia hides ad. hc LE ee > 
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written wills are of equal validity, and the same degree 
of evidénce is required to prove them as is necessary 
to the establishment of any other ordinary transac- 
tion between,man and man. 

The latitude granted by the permission of isle: 
my, and the apparent facility of divorce, are not, it 
must be“admitted, accordant with the strict principles 
of impartial justice ; but the evil, I believe, exists 
chiefly-in’ theory, and but little inconvenience is found 
to follow it in practice. It is remarkable with what 
tenderness the rules relative to marriage and parent- 
‘agé re framed. My. Evans, in his Appendix to Po- 
thier, treating of hearsay evidence, observes, “‘ there 
is a disinclination to bastardize issue, which is some- 
times perhaps carried too far, When parties are ac- 
tually married, and there is no impossibility of the 
husband being the father of the issue of the wife, 
every consideration of decency and propriety repels. 
the admission of evidence to the contrary ; but when 
the question is, whether a person was or was not born 
during wedlock, it should be recollected that the in- _ 
terests’ of justice sre concerned in preventing dhe, 
who is really a bastard, from usurping the rights of 
the legitimate mémbers of the family ; and there is 
no particular reason of public policy which requires 
that those ‘#ilfo have the real rights in their favour 
should meet with peculiar obstacles in substantiating 








father has not teated upon it. “If he leaves both widow and children, : 
the division is tripartite ; the wife takes one-third by herself ; another 
falls, as legitim to the children, equally among them, or even to an 
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the proof of usurpation.”* But the Mahomedan law- 
yers carry this disinclination much farther : they 
consider it a legitimate course of reasoning, to infer 
the existence of marriage from the proof of cohabita- 
tion. : : ; ; 
None but children who are in the strictest sense of 
the word spurious are considered incapable of inkigrit- 
ing the estate of their putative fathers. The evidence 
of persons who would, in other cases, be considered 
incompetent witnesses is admitted to prove wedlock, 
and, in short, where, by any possibility, a marriage 
may be presumed, the Law will father do’so.than 
bastardize the issue ; and, whether a marriage be 
simply voidable or void ab initio, the offspring of it 
will be deemed legitimate. Much misconception ex-~ 
ists, I imagine, however, relative to the Mahomedan 
Law on the subject of legitimate and illegitimate 
issue, and it seems generally supposed that, agreeably 


to its provisions, no person can be considered a bas- . 


tard. The learned Sale observes, that ‘among the 


P Mahomedans the children of their concubines or.slaves 


ake" esteemed as generally legitimate with shose’ of 
their legal and ingenuous Wives, none being account- 
ed bastards except such.only as are born of common 
women, and whose fathess are unknown.” This, I 
apprehend, with all due deference, dgarrying the 
doctrine to an extent unwasranted by’ w, for where 
children are not. born of women proved to be married 
to their fathers, or of females, slaveseto their fathers, 
somekind*of evidence (however slight)-+is requisit® 
. Vol. TL, page 291. . 
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to form a presumption of matrimony. The mere fact 
of casual concubinage is not sufficient to establish 
legitimacy, arid if there be proved to have existed any 
insurmountable obstacle to the marriage of their pu- 
tative father with their mother, the children (though 
not born of common women) will be considered bas- . 
tards to all intents and purposes. Another learned 
author also, citing the law of Solon, that a bastard 
shall not be deemed next of kin, nor any relation be 
supposed between him and the proper sons, proceeds 
to state, ‘‘on the contrary, amongst the Mahometans, 
as to the point of sharing the father's estate, there is 
no difference observed between the sons of the wife, 
the concubine, or the servant maid ;” whereas, : in 
point of fact, the marriage of a free woman, proved 
or presumed, is the only ground for considering her 
issue legitimate.* It must be admitted, at the same 
time, that there is no more difficulty in establishing’ 
a marriage by the Mahomedan than by the Scottish 
Law, according to which, though no formal consent 
should appear, marriage is presumed from the coha- | 
bitation, or living together at bed and board of a ian 
and woman who are generally reputed husband and 
wife.t Marriage’glso, according to this Code, is en- 
“ tirely a civilcontract. In-answer to the question as 
ta whether it was necessary for a marriage to be cele- 
brated by a Kazee, the Jaw officers attached to the 
Provincial Court of Bareilly delivered an opinion, en 
the 19th of Apri! 1823, suggesting the expediency of 


*® Puffendorf, Book IV., Chap. xi., §§ %: 
+ Erskine’s Principles, p. 67. 
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the observance of this form, rather than its necessity. 
They stated, for instance, that silence is an argument 
of consent, on the part of a woman, onky when she is 
addressed by her near guardian or by, the Kazee, of 
which point of Law illiterate persons might not be 
aware, and that where the bride does-not appear in 
person, which is usual in this country, it is requisite 
that her agent should prove his commission to act on 
her behalf by witnesses, in the presence of a Kazee. 
One grand distinction between the Mahomedan Law 
and our own, and in which the former resembles 
the Civil Law, is that, according to it, the husband 
and wife are considered as distinct persons, who may 
have separate estates, contracts, debts, and injuries. * 
Their sentence of divorce is pronounced with as 
much facility as was repudiation among the Romans, 
in case of espousals. There is no occasion for any 
particular cause ; mere whim is sufficient. I have al- 
ready alluded to the small inconvenience, which this 
facility produces in practice. Where conscientious 
_ and honourable feclings are insufficient to restrain a 
ign from putting away his wife, without cause, the 
temporal impediments are by no means trifling. Dow- 
er is demandable on divorce, and, with a view to 
the prevention of such ea contingency, it is usual to ~ 
stipulate for a larger sum than can.ever be in the 
power of the husband to pay. ¥ 
« The mode by which a wife is endowed, according 
to the Mahomedan Law, partakes partly of the nature 
a ia os 
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ing to the Law of England. Where the estate 
which slie is to take is specified, at the time of mar- 
riage, or subsequently thereto,.it is a jointure to all 
intents and purposes, and the widow may enter upon 
it at once, without any formal process ; but where no 
particular estate or amount in money may have been 
specified, she is entitled to her Muhr-misl or propor- 
tionate dower, which, it must be admitted, is but ill 
defined, being so much as it may be found to have 
been usual, on an average estimate, to endow other 
females of the same family with. But, whatever the 
widow may gain in right of dower or jointure, she 
is not thereby precluded from coming in as one of 
the heirs, and claiming her ‘indefeasible right of one- 
fourth, when her husband may have died childless, 
and of one-eighth, when he may have left children. 
It is a common practice (as was before observed) to 
stipulate for dower to an excessive amount, and as 
this claims precedes that of inheritance, it might be 
inferred that the rights of children and other heirs 
are frequently defeated : but this is rarely the “ase. 
Tt seldom happens*that a widow contracts a second 
marriage, and the property generally goes to the chil- 
dren of the original proprietor. There are weighty 
consideration’s in favour f the practice. Nothing 
stems so well calculated to preserve the peace, the 
property, and the character of families. 

Guardians are of two descriptions, natural and tés- 
tamentary : the ‘natural guardians are the father and 
father’s father, and the paternal relations senerallv. 
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tate of the minor : the testamentary guardians are the 
executors of the father and grandfather. ‘The father 
and grandfather are competent to the Sffice of cura- 
tor, as well as tutor, or, as they are expressed in the 
Bengal Code of Regulations, of manager as well as 
guardian ; their executors (being strangers) can act 
as curators only, and the other paternal relations as 
{ tutors only. From this it would appear, that in 
providing for the care of minors, the Mahomedan 
Law partially agrees with the Roman, “ committing 
the care of the minors to him who is the next to suc- 
ceed to the inheritance, presumihg: that the next heir 
would take the best care of an estate to which he has 
a prospect of succeeding, and this they term the 
summa providentia.”* With a view, however, to afford 
some protection to the minor, the law requires that, 
until he be independent, or, according to the more ap- 
proved doctrine, until he attain the age of seven years, 
he should remain in the custody of his mother, and 
in her default, in that of some other female relation ; 
. and indeed, in the Hidaya, in treating of this custody, 
some danger seems to be apprehended from trusting 
a minor with one, who, though sufficiently near in 
point of relation to inherit the estate, is not near 
enough to entertain any very strong affection for his 
ward. It. is stated in page 387, vol. 4, “If there be 
no woman to whom the right of Haz@nit appertains, 
afid the men of the family dispute it, in this case the 
nearest paternal relation has the prefeyence, he being 
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( the degrees of paternal relationship are treated ofin 
their proper place) but it is to be observed, that the 
child must nét be entrusted to any relation beyond the 
prohibited degrees, such as the Mawla, or emancipa- 
tor of a slave, or the son of the paternal uncle, as in 
this there may be apprehension of treachery.”. This 
principle. of entrusting the guardianship to an heir, 
has not wanted its advocates. Lord Macclesfield, 
condemned the opposite rule, and declared it not to 
be grounded upon reason, but to have prevailed in 
barbarous times, before the nation was civilized.* 
Solon, it appears, was of the same opinion with the 
English lawyers ; Lycurgus with the Roman. The 
Regulations of Government, however have, (as far as 
the guardianship of the person is concerned) seemed 
to adopt the maxim of English Law, that “to com- 
mit thé custody of an infant to him that is next in 
succession is guast agnum committere lupo ad devoran- 
dum ;'"t and, consequently, they’ are distinctly pre- 
cluded from the trust by Section IL, Reg. I., of 1800, 
which declares, that “ the guardianship is in no in- 
stance to be entrusted to the legal heir of the ward, or 
other person interested in eutliving him.” The good 
sense of the Law,of Charondas is recognized, who 
“ separated the care of the "person and estate, giving 
that of the latter to the next heir.| By Section VIIL, 
Reg. X., of 1793, it was énacted, that, in the selection 





A 
* Blackst. Comm., Note to page 461, yol. i. 
e _ t Browne's Civil Law, Note to page 89, vol. i. . 
+ Blackst. Comm., page 461. vol. i. 
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of a manager, preference should be given to the legal 
heirs of the estate ; and although that rule has been 
rescinded, and it ig now no longer obligatory to show 
such preference, where better managers may be pro- 
curable, yet the principle of the rule remains un- 
changed, and the legal heirs are still, at least equally 
eligible with other persons. The Regulations* of 
Government also, by defining the age at, which per- 
sons shall be held to have attained majority, have 
precluded the occurrence of many. disputes which might 
arise, were: this circumstance to be judged of by the 
indefinite criterion of Mahomedan Law ; a criterion 
more fallible even than that of the hability} of the 
civilians. The rules relative to guardian and ward 
are remarkable for their equity and good sense : while 
scrupulously regardful of the interests of the minor, 
he is nevertheless not exempted from responsibility, 
where justice obviously requires that he should be 
considered liable. On perusing the chapter treating 
of these subjects (page 70 of this work) it will be 
, Seen, that the provisions relating to them do not dif- 
fer Very widely from those contained in Colebrooke’s 
Dissertation on Obligations and Contracts, book iv., 





. 

* By Section 2, Regulation XXWL., 1793, the minoyty of both Maho- 

medans and Hindus is declared to extent to the end of the eighteenth 
year. 

f Liberantur tutelé masculi quidem pubertate. Puberem autem Cas- 

- sieni quidem ,eum egse dicunt qui habitu corporis pubes apparet; id 

est, qui generare potest. Proculeii autem, eum, qui quatuordecim an- 

nos explevit. .Verum Priscus ¢ eum puberem ess@ in quem utrumque 
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chap. x., §§ 584, ef passim, which I have subjoined in 
a note,* in juxta-position with the original passages 
of Mahomedan Law on the same subject. 

The question of Mahomedan slavery seems to be 
but little understood : according to strict law, the state 
of bondage, as far as Moosulmauns are concerned, may 
be said to be almost extinct in this country. They 
only aré slaves who are captured in an infidel terri- 
tory in time of war, or who are the descendants of 
such captives. Perhaps there is. no point of law 
which has been more deliberately and formally de- 
termined than this. Its accuracy, it might have been 
hoped, was established beyond all question ; and yet 
it is only very lately that a contrary opinion was de- 
livered by a law officer. belonging to one of the courts 
of judicature under this Presidency. I subjoin.it, 
with a translation,} as a curious specimen of the argu- 
ments and devices not unfrequently used to mislead, 





° The promise or executory agreement of a minor, not apparently. 
beneficial, and still rhore, one that is on the face of it prejudicial to him, 
is absolutely void. An engagement apparently beneficial to him is only 
voidable, yet @ contract made by a minor, with the advice and egnsent ~ 
of his friends, will be ‘held binding where in conscience it ought. 
Minors may be charged for trespasses and torts : they are bound by. 
obligations arising from. = delinquency. 

Gay The foot notes ‘in Persian in the previous edition of these re- 
as have been ‘omitted as not necessary. 


ey Question :-—Legally, by how many means is the right of property 
over inale and femele slaves acquired ? 

Answer :—The original condition of man is freedonz, and, in the 
opinion of the generality of lawyers, mankind beccmes a subject of 
property, solety by reason of infidelity and residence in an hostile 
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and to perplex the simplest question. The two prin- 
cipal quotations, which are in support of his opinion, 
“are extracted from the Jamiooroomooz and the Ibrahim 
Shahee. The words which are underlined were entire- 
ly omitted in the Futwa, and it will be observed, that 
the omissions are important. The term Kéhdrun which 
is the very essence of the sentence, is twice omitted ; 
and it is solely from the use of that word, which sig- 


the qualities of neutral property attach to him. But, as the pro- 
prietary right to neutral property depends on subjugation, they con- 
tinue without proprietors until they are appropriated, in like manner 
as dominion is established over other ‘property, such as grass, trees, 
herbs, &c. &, as is laid down in the*Jemi-oo-roomooz and other 
authorities ; “infidels are slaves in an hostile country, although not 
the property of any individual.” It is proved therefore that infidels 
in an hostile country are neutral property, and that the proprietary 
right to them depends on subjugation ; but subjugation may be accom- 
plished by various means. One mode is when a Mahomedan ruler 
Conquers an infidel city and makes captive its inhabitants, in which 
case he is at liberty either to kill or enslave them, as is laid down in the 
Hidaya ; “if on Imam conquer an infidel country by force of arms, he 
is at liberty either to slay the captives, or to enslave them.” When 
they are made slaves all the qualities of property attach to them, and 
they become subjects of purchase, sale, inheritance, and all other 
legal, contracts, in the same manner as other property. The offspring 
dled’ of female slaves whom their masters my have given im marriage, 
are the property of their masters. A second mode is when the inhabi- 
tants of one hostile country subjugate those of another and make them 
prisoners ; in such case proprietary right is established, as is laid down 
in the Futtih-ool-qudeer, the Aulwmgeeree and the Hidaya ; “ if infidels 
of Turkistan conquer infidels of Rome and make captives of them or seize 
their property, they are the rightful proprietors ; and if Moosulmaths 
should afterwards conquer those infidels of Turkietan, whatever proper- 
fy of the infidels-of Rome they may find with those infidels of Turkis- 
tan, is lawful to them.” A third mode is when the king of an hostile 
atate, having seized men and women. sands themrom his own country 
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nifies vi et armis, that any support is derived to the 
doctrine; of infidels taken by robbery, being slaves 





such case propriefary right ia established, gs Mokawkus, the governor of 
Egypt, sent Mary the Copt from Alexandria as a present tothe Prophet, 
who treated her as a slave. A fourth mode is when a Moostamin, hav- 
ing gone into an hostile country, submits to the form of marriage with an 
infidel woman, and pays the amount of her dower to her guardians, and 
brings her out of that country by force and arms ; in such case proprie- 
tary right is established, as is laid down in the Futtih-ool-qudeer and 
other authoritiés; “if a person marry an infidel woman in an hostile 
country, and then forcibly bring her into a Moosulmaun territory, the 
marriage will be good and she will become a subject of sale.” A fifth 
mode is when a Moosulmaun enters a hostile country under protection, 
and purchases from one of the inhabitants of that country his gon or 
daughter, in such case proprietary right is established, as is laid down in 
the Jami-o0-roomooz and other authorities : “if a Moosulmaun enter their 
country under protection, and purchase from one of them his son, 
and then bring him forcibly into a Moosulmaun territory, he becomeg 
the proprietor of him ; but the generality of lawyers are of opinion that 
the purchaser is not proprietor of him in his own country, and this is the 
correct opinion.” A sixth mode is when a Moosulmaun or an infidel alien 








enters a hostile country, whether with or without protection, and takes 
an inhabitant of that country either by theft or plunder, and brings him 
either into a Mahomedan or into another country, in such case pro- 
prietary right is established ; as is laid down in the Ibrahim Shahee, the 
Sirajyah, and other works ; “if a Moosulmaun enter an hostile country 
under protection, and having taken a boy by robbery bring him to dS the 
boy will be a Mahomedan: the contrary would be the case if he had 





purchased, and then brought him ott, in which case he would continue 





" of his own religion. It-is not mentioned in the case first put, whe- 





ther the boy should be considered”free or aslave. It is fit however 





that he should be considered a slave. Iheard my preceptor Iftikhar-ool 
Ayma Zahir U) Bokharee say, that-he had purchased a female native of 
Turkistan, and that he married her under the apprehension that t she 
might have been taken by robbery, or fraud, or similar | means. From 

















this it would follow that a person so taken is not a slave, but the received 
~ ‘ ~~ 
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in the legal acceptation of the term ; the exertion of 
such force being held by some authorities to consti- 


—_— * 
. 


is the taking vi et armis, which the term “ robbery” ma imply.” The 
ry” yay imply 








seventh mode is when an infidel alien enters a Mahomedan territory, 
without seeking protection, and a Moosulmaun seizes him, in which cage 
he is the property of the whole Moosulmaun community ; as is laid down 
in the Jbrahim Shahee and other works ; ‘if an infidel alien enter aMa- 
homedan territory without protection, and a man seize him, he be- 
comes the property of the whole community of Moosulmauns j and, ac- 
cording to the opinion of Yoosuf and Moohummud, he belongs to the 
seizer alone. If, by any one of these various modes of subjugation, the 
inhabitant of .an hostile territory come into the possession of a Maho- 
medan, he will be eubjected to the laws ofslavery, even though no holy 
war be waged against the infidel country ; and, as in most countries, 
particularly in Hindostan, holy wars have ceased to bo waged, the 
practices of purchase and sale, and the other modes of subjugation 
above-mentioned prevail. Some lawyers also have maintained the vali- 
dity of the sale of freemen in difficulty and famine, as is laid down in 
the Futawa Itabeeya, the Zukheera, the Moheet and other authoritios ; 
“Mahomed was interrogated relative to the case of a freeman who sold 
himself from fear of perishing through famine ; he replied, that the sale 
of himself by a freeman, under such circumstances, is allowable, but 
not otherwise. He was further questioned as to whether connexion 
with a female, sold. under such circumstances, was legal : and he replied 
in the affirmative, and that the parentage of the offspring would be 
@taptished in the father.” It is stated in the Moheet that the sale 
of a freeman is not allowable unless he be*unable to discharge a debt 
which is due from him, or unless he be distressed, being involved in dif- 
ficulties which endanger his existence, or be seduced to such an extree 
mity as would justify his eating carrion (in witich instances it is lawful) 
because in the time of Joseph, mén were in the habits of selling them- 
selves, It is laid down in the Futawa Mokhtusurt Shafee, that it is 4]- 
lowable for weavers, coblers, and cgrtain-other descriptions of infidels, 
tgsell their own persons, even though not in time df famine or difficulty, 
conformably to usage : “ for the usage of each country is different, and 
the peculiar usage, whatever it may be, is allowable.” On this authority 
many lawvere have civan aniniona ac in tha <, es re 
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tute isteela or subjugation. The Story of Mary the 


Copt is’ quite out of place,* as it is notorious that 
2. : 
persons and of their wives and children, shfould it be customary and not 


objected to among them ; and persons thus sold are also legal slaves. . 
© I cannot perhaps better verify this assertion than by quoting an 
entract from a note of the learned Sale on the chapter of the Kordn 
which was revealed to enable Mahomed to absolve himself from an en- 
gagement which he had made to refrain from cohabiting with the said 
Mary, “Mahomed having lain with a slave of his, named Mary, of 
Coptic extract, (who had been sent him ase present by Al Mokawkas, 
governor of Egypt,) on the dey which was due to Ayesha, or to Hafsa, 
and as some say, on Hafsa’s own bed, while she was absent, and this 
coming to Hafsa’s knowledge, she took it extremely ill, reproached her 
husband so sharply, that, ¢o pacify her, he promised with an oath, 
never to touch the maid again (2) ; and to free him from the obligation 
of this promise was the design of the chapter. I cannot here avoid 
observing, aa a learned writer (3) has done before me, that Dr. Prideaux 
haa strangely misrepresentgd this passage. For having given the story 
of the prophet’s amour with his maid Mary, a little embellished, he pro- 
ceeds to tell us, that in this chapter Mahomed brings in God, allowing: 
him, and all his Moslems, to lie with their maids when they will, not- 
withstanding their wives : (whereas the words relate to the prophet only, 
who wanted not any new permission for that purpose, because it was 
a privilege already granted him (1), though to none elae:) and then, to 
shew what ground he had for his assertion, adds, that the first words of 
the chapter are, O prophet, why dost thou forbid what God hath allowed 
thee, that, thou mayest please thy wives? God hath granted unt yeu 
to lie with your maid servants (2). Which last words are not to be found 
here, or elsewhere, in the Kordn, ead contain an allowance of what is 
expressly forbidden thefein (31) ; though the doctor has thence taken oc- 
casion to make some reflections which might as well have been spared. 
T shall say nothing to aggravate the matter ; but leave the reader to ima- 
eae what this reverend divine would have ‘said of a-Maliomedan, if 
he had caught him tripping in the like manner.” "It is written also in 
the Kordén, “O Prophet, we have allowed thee thy wives unto whqm 
thou hast given their dower, and also the slaves which fay right hand 
possesseth, of the boofy which God hath granted thee,” On which Sale has. 
observed in a note, “ It is said. therefore. that the women slaves which ha 
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Mahomed had many privileges which are denied to 
the votaries of his: religion. Without farther com- 
ment I leave the reader to judge of the unimus which 
dictated the misquotation. . 

Of those who can legally be called slaves but few 
at present exist. In the ordinary acceptation of the 
term, all persons are counted slaves who may have 
been sold by their parents in a time of scarcity, and 
this class is very numerous. Thousands are-at this 
moment living in a state of hopeless and contented, 
though unauthorized, bondage. That the illegality 
of this state of things should be-known is certainly 
desirable. The law may interpose its authority in 
cases of peculiar hardship and cruelty. I believe, 
however, it will be found, that there is little moral 
necessity for such interposition. In India (generally 
speaking) between a slave and a free servant there is 
no distinction but in the name, and in the superior 
indulgences enjoyed by the former :‘he is exempt 
from the common cares of providing for himself and 

family : his master has an obviousinterest in treating 
hin’ with lenity, and the easy performance of*the or- 
dindry household duties js all that is exacted in re- 
turn: The importation of slaves by sea has been pro- 
hibited, and human beings, it may be. hoped, have, 
in this quarter of the world, ceased to be commoditigs 
of merchandize. The sales of children, which do take 
place, are (setting aside the fact of their illegality) 
devoid of all the disgusting features which charac- 
terize the Slave Trade : they are not oécasioned by the 
Auri sacra fames, but by absolute physical hunger 
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and starvation ; and the morality must be rigid indeed, 
which would condemn as criminal, the act of a parent 
parting with‘a child, under circumstances which ren- 
der the sacrifice indispensable to the preservation of 
both.* 

Slaves, in the legal acceptation of the term, are 
certainly considered merely as things: they are sub- 
ject, as other property, to the common Law of Inhe- 
ritance ; and they cannot be manumitted to the preju- 
dice of heirs or creditors : they may, by special licence, 
be allowed to trade, but, generally speaking, they 


have no civil rights or capacities. 
a 
® Since writing the above I have met with some observations of 
Mr. H. T. Colebrooke in the third volume of Mr. Harington’s Analysis, 
pages 745 and 747, which so fully justify the opinion I have ventured to 
express, that I cannot resist the gratification of quoting them here, “ In- 
deed, throughout India, the relation of master and slave appears to im- 
pose the duty of protection and cherishment on the master, aa much 
as that of fidelity and obedience on the slave : and their mutual conduct 
is‘ consistent with the sense of such an obligation: since it is marked 
with gentleness and indulgence on the one side, and with zeal and loy- 
alty on the other. During a famine, or a dearth, parents have been _ 
known t€ sell their children for prices so very inconsiderable, ant little” 
more than nominal, that they may, in frequent instances, have credit 
for a better motive than that of momentarily-relieving their own neces- 
sitiea, namely, the saving of their children’s lives, by interesting in their 
preservation persons able to provide nourishment for them. The same 
feeling is often the motive for selling children, when particular circum- 
stances of distress, instead of a general dearth, disable the parent from 
supporting them. ‘There is no reson to believe that they are ever old 
from mere avarice, and want of natural affection in the parent ; the 
known character of the people, and proved disposition i in all the domes- 
tic relations, must®exempt them from the suspicion ‘of such conduct : 
but the pressure of want alone compels the sale, whether the immediate 
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The rules relative to endowments are worthy of at- 
tention: under the existing regulations, it is true, 
that a check has been put to appropriations of land 
for pious purposes ; but there still remain many an. 
cient endowments scattered over different parts of 
India, which the liberality of the British Government | 
has permitted to continue devoted to ‘the purposes 
designed by their founders. The authority which the 
State has reserved to itself over these institutions is 
merely intended for the purposes of preservation, and 
is consistent with what the Mahomedan Law itself 
permitted to the ruling power.** + 

The rules relative to debtors, in general, are ex- 
tremely lenient : perhaps the most prominent instance 
of this, which can be cited, is the cése of several per- 
sons contracting a joint obligation in favour of an- 
other. As the principles of the Mahomedan Code 
exactly coincide with those of the Civil Law, I cannot 
exemplify the rules on the subject more effectually 
than by extracting the following passage from Pothier, 
‘Solidity may be stipulated in all contracts of what- 
éver*kind ; but regularly, it ougkt to be expressed ; 
if it is not, when several Persons have contracted an 
obligation in favour of another, eagh is presumed to 
have contracted as to his own part. And this is con- 
firmed by Justinian in the Novel (99). The reasom 
is, that the interpretation of obligatiqns is made, in 





—r 
® See Prin. Endowments, pages 69, 70 and 71, and Regulation XIX, 
. 1810, for the due ‘appropriation of the rents and produce of lande wrant. 
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cases of doubt, in favour of debtors, as has been shown 
elsewhere. According to this principle, where an es- 
tate belongéd to four proprietors, and three of them 
sold it in solido, and promised to procure a ratification 
by the fourth proprietor, it was adjusted that the 
fourth, by ratifying the sale, was not to be consider- 
ed as having sold im solido with the others : for, al- 
though the three had promised that he should accede 
to the contract of sale, it was not expressed that he 
should accede in solido.”* Numerous other examples 
might be adduced to show that the Law leans en- 
tirely in favour of'those against whom a claim may 
be made, and who may have committed no wilful 
wrong. This system, if not in all. cases reconcileable 
with strict justice, is at least captivating, from the 
apparent benevolence of the motives by which it is 
governed. : 

The rules relative to the pursuit. of remedies by 
action do not seem t®- require particular comment. 
Surperseded as they have been by the Regulations 
of Government, they are now rather matter of curiosi- 
ty then utility. Their provisions more nearly absimi- 
late to those of the Civil.Law than our own. Thus, 
the oath of the parties, or their refusal to swear, con- 
stitutes ona mode of arriving at judgment, in default 

,of better evidence.f A defendant may plead the 


© Vol. L, page 147. 

+ In speaking of the defects of the Common Law, M>. Justice Black- 
Stone observes, “Tne ‘principal defects seem to be, first, the want of 
“a complete discovery by the oath of the parties. This each of them i is 
now entitled to have by going through the expence and circuity of a 
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general issue, and at. the same time adduce special 
matter to evade the plaintifi’s claim. If the special 
matter so pleaded be such, that, by-the failure to 
prove it, the claim of the plaintiff would not be es- 
tablished, the onus probandi does not rest with the 
defendant ; although, by the proof of it, the claim of 
the plaintiff would fall to the ground, for it ia a 
maxim, that, “et incumbit probatio qui dicit non qui 
negat.” But where the special plea is such, that, by 
the failure to prove it, the claim of the plaintiff 
would be established, the onus probandi rests with 
the defendant. As if, in case of & debt upon con- 
tract, the defendant were to plead “ nihil debet,” and 
at the same time to allege the poverty of the plain- 
tiff to have been such as to be incompatible with his 
demand. Here, if he failed to prove the latter alle- 
gation, the claim of the plaintiff would nevertheless 
remain to be proved, and, to put, the defendant there- 
fore to the proof of it woulé&be mere waste of time. 
But if he were to plead “ solvit ad diem,” the onus 
_probandi would rest with him, because here, on failure 
“of pfoof, the claim of the plaintiff would be estaklishéd. 
It is a general rule, that no claim is admissible 
which is repugnant’ to a former-admission of the 
claimant, and which canyot consistently stand with -. 
such admission ; for’ instance, a person having ad- 
mitted that a certain article was the property of an- 
other, cannot..afterwards claim such’ article on the 
plea of his having purchased it at.a period antece- 


oo; 
- court of equity ; and therefore it is sometimes had by cbnsent, even fh 
the courts of law,” Vol. iii., page 381. 
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dent to that of his having made the admission ; nor 
can @ person, having adduced a claim to property, 
either in virtue of purchase or of inheritance, subse- 
quently claim, the same property in virtue of alleged 
gift, though if the claim in virtue of gift-had been 
prior in point of date, a subsequent claim, either of 
purchase or of inheritance, would have been main- 
tainable.* | : . 

If a person claim the proprietary right to any thing, 
specifying a date from which his right began to ac- 
crue, and the party in possession plead proprietary 
right in virtue of perchase, also specifying a date from 
which his right began to accrue, for instance, if A 
sue B for a house in the possession of B, stating that 
he (A) acquired the right to it o year. ago, and B 
adduce ‘evidence to prove that he purchased it from 
C two years ago, this evidence will not avail B, be- 
cause he merely stands in the place of C, whose pro- 
prietary right to the house it is necessary to prove 
before the transfer can acquire validity ; and inas- 
much as the possession of the purchaser rests on the 
sane title as that of the seller, the case is the simé’* 
as if A had sued C originally 3 in which case the 
evidence of A would have been entitled to preference ; 
it being a maxi in law, that evidence is wanting 





7° As I did not deem the points of Mahomedan Law, contained in 
this and the following passages,“to be of such prominent importance 
as to warrant their admission among the principles, the authorities fer 
which have been separately laid déwn, I think it better to. cite, as I go 
along, the original jext, and the following extracts from the Futawa- 
‘¢ Hummadss add- other workas Gil dahon A cs Ra 
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to prove a right not prima facie apparent, and be- 
tween. the person in possession and the person out of 
possession, the evidence of the latter 4s entitled to 
preference, his title not being prima facie the more 
apparent. This rule is universally admitted to apply 
if A and B had not specified dates, or if they had 
specified the same date ; but ifthey specified different 
dates the evidence of the claimant who asserts the 
prior date should, according to one opinion, be re- 
ceived in preference, whether he be in or out of 
possession... If C claim property in the possession 
of B, which he (B) had purchased from A, alleging 
that A had previously farmed or pawned it to him, 
no action will lie against B until C produce A, and 
prove his assertion against him; and if A bring an 
action against B for property in the possession of the 
latter, and B plead that the property belongs to C 
from whom he had received it in pledge or the like, 
this is a sufficient answer to the claim ; but if A’s 
claim be founded on any act done by B, for instance, 
if he allege that B had stolen or usurped the proper- 
“ty, 16 is not sufficient that B plead his having ebtaia- 
ed the property from a third person, because here a 
specific act is alleged, independently of the question 
of proprietary right, whigh is quite distinct ; for a 
Person not in possession might be charged with i 
whereas, in a claim of proprietary right, an action 
against the party in possession alone ig mainteinable. 
If A sue B for property, of which B js in possession, 
and B reply that he had purchased it from.A himself; 
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sessed of the property, because he admits the fact of 
the property having belonged to A, and adduces a 
new claim by purchase on his own account ; but by a 
more favourable construction (which is always pre- 
ferred to analogy) the rule of practice is, that B 
should be continued in possession for three days, on 
security, to enable him to adduce proof of his allega- 
tion. Ifa person being sued for a debt, answer that 
he owes it, but that it was contracted in gambling, or 
by other unlawful means, his evidence to this plea 
should be received, if he have any, and if he have no 
evidence, his denial*on oath should be credited, be- 
cause his admission of the debt was coupled with a 
plea which avoided it. In the case of any specific 
article claimed from the estate of a person deceased, 
one of the heirs may defend the suit ; but not if the 
specific article claimed be not in the possession of the 
heir against whom the action is brought. It is different 
in the case of a debt, as in such case one heir may 
defend the suit, even though he may have no assets in 
his hands. Ifa person having sold some property to 
another, afterwards desire to rescind the contract, 
on the plea ofhis not having been authorized to make 
it, his claim is madmissible ; because the fact of his 
having entered into the contract is proof against him 
of his admission, either that the property was his own, 
or that he had due authority to make the sale, and, 
under such circumstances, he cannot be permitted to 
adduce evidence which would be répygnant to his 
own admission ; nor can he put the defendant to his 
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taking of evidence, on the part of the plaintiff, and 
the administration of an oath to a defendant, are con- 
sequent to the admissibility of a claim, but the claim 
itselfis in thie instance inadmissible. In cases of de- 
posit, generally, where there is a dispute either about 
the restoration or the loss of the article deposited, the 
presumption is in favour of the depositary, and his 
assertion and the evidence adduced by him are enti- 
tled to preference in matters simply of trust, where 
no responsibility would be incurred in the event of 
the proof of the allegation ; but if the allegation be 
of such a nature as would leave-responsibility attach- 
ing to the depositary, notwithstanding the proof of 
the plea, the evidence which he adduces for his own 
acquittance should be preferred, but not his assertion ; 
for instance, where there is no evidence, if a deposi- 
tary were to plead that he had returned the deposit 
by a member of his own family, his assertion on oath 
should be credited, but not if he pleaded that he re- 
turned it by a stranger ; because, it is lawful for a de- 
positary to entrust a deposit to the members of his 
“own family, but not to strangers. If the preprietor 
of a deposit desire the depositary to deliver it to his 
(the proprietor’s) “brother, and on the brother com- 
ing to take it accordingly, the depositary tell him to 
come again for the purpose of receiving it, and on. the 
brother’s return he tell him that the property was 
lost before he came for it the first timé, the presump- 
tion will ‘be against the depositary, and he will be 
responsiblg for the value of the deposit, from the 
manifest inconsistency of the latter assertion. If the 
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proprietor of a deposit desire the depositary to deli- 
ver it to a third person, and the depositary assert 
that he had dene so, the person specified, and proprie- 
tor both denying his assertion, the presumption will 
be in favour of the depésitary, and his assertion on 
oath is to be credited ; but the third person is never- 
theless not to be held responsible. If, however, the 
proprietor deny having desired that the property 
should be delivered to a third person, the presump- 
tion will be in his favour, his assertion on oath is to 
be credited, and the depositary should be held respon- 
sible. So, also, if,the third person admit having re- 
ceived the deposit, but state that he had lost it, and 
the proprietor deny having commissioned the third 
person to receive it, the presumption will be in favour 
ofthe proprietor, and the depositary will be responsi- 
ble ; nor will he have any remedy against the person to 
whom he delivered the deposit, unless that person had 
become his surety for the purpose of indemnification. If 
a creditor send a third person to his debtor to receive 
the amount of the debt due to him, and the messenger 
having.realized the amount from the debtor, allege-“ 
that he had paid it over the creditor, and the creditor 
deny having received the amount, in this case the 
presumption will be in favour of the messenger, whose 
assertion on oath should be credited, and the debtor 
should be freed from his obligation ; but if the mes- 
senger, having’ received the amount from the debtor, 
allege that he lost it on his way back to the creditor, 
the loss will fall on the debtor ; because it was at 


PRELIMINARY REMARKS. xlvii 


by. the creditor, whose property it cannot be said to 
be, until it-come to hand. Ifa person, with whom 
property was left in, deposit, assert tht he gave it 
back to the proprietor at-a certain placa, on a certain 
day, in this case it is not permitted to the proprietor 
to bring evidence that the depositary, on the day in- 
dicated, was not’at the place where he alleged the 
re-delivery to have occurred ; but.he may, bring evi- 
dence to the fact of the depositary’s having acknow- 
ledged that he was at another place. Ifa borrower and 
lender (of a-horse for instance) dispute as to the time 
for which it was to be lent, or the place to which it 
was to go, or the burden which it was to carry, the 
presumption is in favour of the lender, and his agser- 
tion on oath should be credited ; and if a borrower 
have used articles borrowed, in a certain way, and 
plead that he had the permission of the lender, who 
denies the assertion, in this case, also, presumption is 
in favour of the lender, and the borrower will be an- 
swerable for any damage substained, unless he can 
adduce evidence to prove the permission of the lender, 
Tf a person claim property, on the plea that ‘the had 
deposited it with another, and the- defendant deny 
having the deposit, and the claimapt afterwards ad- 
duce evidence to prove that he had actually deposited 
the property with the defendant, it is still open ton 
the defendant to plead that the deposit was destroy- 
e@ or returned ; because these two pleas can both 
consistently stand, but he cannot plead under sich 
circumstances that he never rvoratwad the Renncte ot 
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The answer of a defendant, though proved, may be 
repelled in certain cases by the rejoinder of the plain- 
tiff; for ingtance, if a person sue another for a debt, 
and the defendant plead that the plaintiff had remit- 
ted it, and prove such plea, and the plaintiff subse- 
quently bring forward evidence to prove that the 
defendant acknowledged the debt, he will be compell- 
ed to pay, if he made no mention of the acknowledg- 

‘ment ‘in his answer, as then the remission mgy be 
presumed to have been made on account of another 
debt ; but it is sufficient for a defendant to prove that 
the plaintiff, who claims property in his (the defen- 
dant’s) possession, had solicited the gift of such pro- 
perty. : 

Similarity of hand-writing is not much respected 
as evidence ; for instance, if a man sue another for a 
debt, producing a written acknowledgment, which 
the defendant denies, the claim should not be ad- 
judged on proof of similitude of hand-writing, but 
if the defendant admit his hand-writing, but deny 
all knowledge of the contents of the document, he 
should not be credited, supposing the tenor of tle 
writing to be plain, familiar, and such as is used in 
epistolary correspondence. The defendant will also 
be responsible, if the document be drawn up in legal 

aform, such as a bond or other obligation, and if he 
called persons to witness that he had signed to the 
declaration therein contained. If a man execute a 
document in the presence of others, and read it to 


Ph, Se RE, li NON Ey NS REO SRL: NNR eee er Seer eee 


PRELIMINARY REMARKS. xlix 


or not ; but even though desired, they are not com- 
petent witnesses, if they are ignorant of the contenta 
of the document. It is a general rule that the entries 
in banker’s books should be received as good evidence. 
"These ‘specimens . will suffice, as a general outline 
of the Mahomedan Law of pleadings and evidence, - 
to show that its principles are consistent with equity 
and good sense. It will be seen that its rules are in 
unisén with those of the most approved systems of 
jurisprudence, and that, that most equitable of all 
maxims “ imelior est conditio defendentis” receives its 
due consideration. Their preferénce of male to fe- 
male evidencer(which by the bye is not peculiar to 
this code*) and other irrational distinctions are, 
of course, not attended to in the practice of our 
Courts. — 

I shall conclude these remarks with a few observa: 
tions on the Mahomedan Law of bailment 3 and first 
of that description of bailment which is termed 
deposit.. This is defined to be the delivery of 
~property to another for the purpose of preservation ; 
which property becomes a trust‘in the hands of the 

‘ bailee, who is not.responsible in case of loss.f The 
reason of the rule in favour of depositaries is thus 
given in the Futawa-i-Hulnmadee. His “undertaking 
to preserve the property for the proprietor is a grass 

° 








© The testimony of women is always received when it is necessary, 
4. ¢., when the fact cannot be proved without them; and it is seldom ad- 
mitted where other witnesses can be had.—Erskin®’s Principles of the 
. Scottish Law, page 475. 
t This definiti€n nearly agrees with that of the Civil Law. 
eo : 
- 
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tuitous act of kindness, which should not involve res- 
ponsibility ; and although the permitting’ a loss which 
can be avoided, certainly implies a deficiency of cau- 
tion, yet, entire exemption from culpability is not ne- 
cessary, in this instance, as it is in a contract mutually 
beneficial.* This however is the general rule, to 
which there are undoubtedly exceptions. A deposi- 
tary cannot legally entrust the deposit to the care of 
a stranger. He should not retain it after the pro- 
prietor has required him to deliver it up. He should 
not fraudulently deny his possession of it, or mix it 
with his own property so that it becomes undistin- 
guishable, nor should he transgress his authority by 
making beneficial use of the property deposited.t In 
all these instances he will be responsible for any loss 
that may accrue. A depositary will also be consider- 
ed guilty of transgression if, having been forbidden 
80 to do, he carry the deposit on a journey, or if he 
unnecessarily take it to a place where danger may be 
ee 


° Depositum est quod custodiendum alicui datum est.-—Pandect, Jus- 
tin. lib, xvi,, tit. iii., eulpg autem nomine, id est desidia ae nogagentis=, 
non tenetur. Inst. lib. 3, ‘tit. xv., §§ iii- " 

Consonat quod ait Ulpianus. Niinc videndam est quid veniat in com- 
modati actionem ; utrom dolus an et culpa, an vero et omne periculum. 
Et quidem in cqntractibus interdurg dolum solum ; interdum et culpam 
prestamus. Dolum in deposito: nam quia nulla utilitas jus versatur 

“apud quem deponitur, merito dolus prestatur solus ; nisi forte et merces 
accessit.—Justin. Dig. lib. xiii., t%. vi., sec. 2, §§ xii. 

t These provisions nearly correspond with three of the six species of 
deceit enumerated in the Code of Justinian, “De vayiis speciebus doli 
ex quibus actio depositi nascitur. Prima species; si depositum non 
reddatuir atatim Slaonnde: of raddicitur wz JI. A. 
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apprehended ; and, even though the proprietor may 
not have forbidden the removal of the deposit, if it 
be of such a nature es that its carriage would be 
attended with expence. In all these cages he is held 
responsible. Gross negligence also induces respon~ 
sibility, but in order to ascertain what constitutes 
such negligence, the customs of the place at which 
the transaction occurred should be taken into consi 
‘ deration. For instance, the case was put of a depo- 
sitary, who, having placed the deposit:imthe chamber 
of an inn, to which there was 8 common court-yard, 


went out, having fastened the doar witha string, but’ 


not having locked it. In his absence the deposit was 
stolen. Here, in order to determine whether the de- 
positary should or should not he responsible, it must 
be ascertained whether the mode of securing the door, 
which he adopted, was considered generally safe at 
the place, or whether it was usual to lock the doer. 
The above rules are equally applicable to every 
description of bailee, with the exception of that rela- 
tive to the removal of the property bailed, which does 
“not apply strictly to carriers. © | - 
Hire or locatio, is, according to the Mahomedan 
Law, defined to be a contract of usufruct for a re- 
turn.* “A contract of bire is not valid unless both 
the usufruct and the hire be particularly known and 
specified. Whatever is lawful as a price, is lawful 
also as a recompense in hire ; because'the recompense 
is a price paid for the usufruct, and,is therefore ana- 





. * s : : 
© Locatio Eonductio est contractus, quo de re fruenda, vel faciendé, 
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logous to the price of an article purchased. The ex- 
tent of usufruct may be defined by fixing a term ; as 
in the hire of a house for the purpose of residence, 
or the hire of land for the purpose of cultivation: A 
contract of hire, therefore, stipulated for a certain 
term, to whatever extent, is valid 3 because upon 
the term being known, the extent of the usufruct for 
that term is also known. Usufruct may also be 


- ascertained by a specification of work, as where a 


person hires another to dye or sew cloth for him, 
or an animal for the purpose of carrying a certain 
burden, or of ‘riding upon it a certain distance. 
Usufruct: may also be ascertained by specification 
and pointed reference ; as where @ person hires an- 
other to carry such a particular load to such a parti- 
cular place :” In these examples we find the three 
sub-divisions of this bailment, as laid down by Sir 
Wm. Jones, the locatio conductio rei 3 the locatio operis 
faciendi and the locatio mercium vehendarum. With 
respect to the first sub-division, I cannot find that the 
Mahomedan Law makes any distinction between the 
responsibility ofan hirer and that of a borrower, But’ - 
with respect: to the two last, the distinction laid down 
by Sir Wm. Jones; that where skill is required, as well 
as care, in performing the work whdertaken, the bai- 


lee for hire must be supposed to have engaged him- 


self for a due applicatior of the art, and the distine- 


' tion between common carriers and other individuals 


seem to have been adopted also by the-Mahomedan 
Law. Thug, if'a thing perish in the hands of a com- 
mon carrier, while performing his work, he is respon= 
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sible ; but not otherwise :* so also, if a tailor, in the 
exercise of his trade, spoil the cloth entrusted to him, 
he will be responsible for the value of its} but if it be 
damaged or lost, not by means connected with the 
exercise of his trade, the tailor would not be held 
responsible ; thus, for instance, though the cloth was 
stolen from his house, at a period subsequent even to 
the day on which he had engaged to redeliver it, no 
responsibility will attach to him. “ Actions against 
mandataries,” Sir William Jones observes, “are in- 
deed very uncommon, for a reason not extremely flat- 
tering to human nature ; because it is very uncom- 
mon to undertake any office of trouble without com- 
pensation.” This reason, I fear, loses none of its 


weight among the orientals, and I have not met with 


any provisions, in their law books, which suppose the 
possibility of such an undertaking. 

On the subject of that species of bailment which is 
termed commodatum or loan for use, I do not find 
that there is much difference of opinion between the 
Mahomedan and the Roman or the English laws.{ 

“The definition given of it in the Shurhivigaya, and*in 
©The first of these examples seéms to coincide with the doctrine of 
Ulpian, as laid down in the Pandects, and thesecond to oppose it ; “Si 
quis vitalos pascendos, vel sarciendum quid poliendum ve conduxit cu- 
pam eum prestare debere, at quod imperitia peccavit ; culpam esse. 
Quippe ut artifex (inquit) conduxit.” Lib, xix., de loc. con. ab 
+ Si fullo vestimenta poliende Seceperit, eaqup mures roserint; ex 
Tocato tenetuy quia debuit ab hac recavere. Et si pallium fullo permu- 
taverit, et alii alferius dederit ; ex locato actione fenebitur etiamsi igna- 
rus fecerit. ° 
Cos “te 





~ 
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the Digest of Justinian is the same ; except that, 
agreeably to the former law, I do not find that any 
slighter degrée of negligence imposes greater responsi- 
bility on a borrower than on a hirer or a depositary .* 
If a person borrow an animal from another, without 
any specification of time or place, or of the burthen 
which it is to carry, the borrower may take it where- 
soever he pleases, and load it with whatever he thinks 
proper: 

If the conjecture of Sir William Jones be correct, 
the Mahomedan Law agrees with the Mosaic in its 
provisions relativesto*the responsibility attached to a 
borrower, who is responsible in case of loss, should he 
at the time be out of sight’ of the thing borrowed.f 
For. instance, if a person borrow a horse and enter a 
house, leaving the horse in the street so as to lose 
sight of it, and it be lost, the borrower will be res- 
ponsible for its value. This species of loan also is 
distinguished fromthe mutwum or loan for use ;} in 
which species of bailment, according to the Mahome- 








* © A loan is a trust, and if it perish without transgression (on the part 
of the borrower) he is not Fesponsible. 7 
tT “ By the Law of Moses, as it is commonly translated, a remarkable 
distinction was made between the loss of borrowed cattle or goods, hap- 
pening in the absence, or the presence of the owner : for, says the divine 
fegislator, “if a man borrow aught sf hie neighbour, and it be hurt or 
ie, the owner thereof not being with it, he shall surely make it good ; 
Sut if the owner thereof be with it, he shall not make it good :” now it 
is by no means certajn, that the original word signifies the. owner, for it 
may signify the possessor, and the law may import, that.the borrowdt 
ought not to lose sight, when he can possibly avoid it, of the thing bor- 


rowed.” 2 © 
Ltr. iol 
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dan Law, also, the value of the loan must be restored, 
whatever accident may happen to the borrowér ; con- 
trary to the case of aloan for use.* -*. 

A pledge is defined to be the giving q thing in se- 
curity for the satisfaction of some right, such.as a 
debt.| A pawnee may either watch over the pledge 
himself, or he may devolve the care of its preserva- 
tion upon his wife, child, or servant, provided he 
be of his family. If, on the contrary, he commit the 
care of it, or resign it in trust, to one who is not of 
his family; he becomes the security. “Ifa pawnee 
commit any transgression with reepéct to the pledge, 
he must make reparation to the whole amount of the 
value ; in the same manner as in a case of usurpa- 
tion ; for the amount in which the value of the pledge 
exceeds the debt is a trust ; and a transgression with 
respect to a trust,. renders the person who com- 
mits it liable to make’ complete’ reparation, A. 
pledge is insured in the possession of the pawnee to 
whatever is the smallest amount the debt of the 





., understood the lending of money, wine, corn, and other things that may 
“ve valued by number, weight, or measure, and are to be reatored only 
in equal value or quantity—Law of Bailments, 
© The loan of dirms.and deenats, and of articles estimated by mea- 
surement of capacity, by weight, or by tale, is gonsidered in the light of 
karz.—The principle on which thig proceeds is, that greeat is an invers - 
titure with the use (of the property lent ;) and as this cannot be obtaide 
ed, with regard to these articles, without a destruction of the substancey 
it must, with respect to them, be recessarily considered as an investi- 
ture with the substance—Now an investiture of this nature is to be 
considered in two lights, a gift or a loan.—Hidaya. 
+ Pignus est jus creditori in re constitutum cquadicet ej jI]lum nossidera 
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pawnee, or the value the pledge bore at the time o 
its beitig deposited. Thus, if a pledge, equivalent t 
the amount 6 the debt, perish in the pawnee’s hands 
his claim is rendered void, and he thereby, as it were, 
obtains a complete payment. Tf, on the contrary, 
the value of the pledge exceed the amount of the 
debt, the excess is in that case considered as a trust, 
and the whole of the pawnee’s claim is annulled, on 
account of the decay of that part of the pledge which 
is equivalent to the amount thereof ; and the re- 
mainder (the excess), as being held in trust, is not 
liable to be compeniated for, and consequently the 
pawner sustains the loss of it. If, on the other hand, 
the value of the pledge be dess than the debt, the 
‘pawnee forfeits that part of his claim only which is 
equal to the valu’ of the pledge, and the balance, or 
excess, must be paid to him by the pawner.” ; 
From the above observations it will be seenthat 
simple depositaries and (by parity of reasoning) man- 
dataries, are responsible only in case of transgression 
or gross negligence, the former consisting in disobey- : 
ing the injunctions of the bailor ; in unnecessarily” 
exposing the property bailed to danger ; in refusing 
to deliver up possession of it ; in confiding the care 
of it to a stranger, or other overt acts of a similar 
nature which imply wilful wrong ; the latter in that 
total deficiency of care, which amounts to gross neg- 
ligence, and which must be judged of according to thé 
circumstances of. each case 3; that a borrower for use, 
and a hirer (régarding whom the law is the same). 
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additional provision, that, in the case of hired or bor- 
rowed cattle, the bailee will be responsible, if} at the 
time of their being lost, they were out*of his sight, 
this being primd facie evidence of grossanegligence ; 
that persons hired to perform any work, or to carry 
goods from one place to another, will be responsible 
under similar circumstances, with this additional pro- 
: Vision, that, in the case of professional workmen and’ 
common carriers, if damage or loss accrue to the pro- 
perty bailed, in the exercise of their vocation, it will 
be attributed to gross negligence ; that a pawnee is 
answerable, under similar ciréurasiances, for the 
-whole value of the pledge ; that if the pledge be lost 
-by any means, his debt is extinguished, if the pro- 
perty. pawned equal or exceed it in value ; and that 
2 borrower for consumption is agswerable at. all 
events. 

Now I cannot help being of opinion that the whole 
of, this. doctrine is consistent with reason and good 
sense. The law, as laid down by Sir Wm. Jones, is, 
that ‘a pawnee shall not be discharged, if the pawn 
bé simply stolen from him, but if he be forcibly rob: 
bed of it, without his fault, hig debt shall not be extin- 
guished. He admits that. this species of bailment js 
-benteficial. to the pawnee hy securing the payment, of » 
-his debt, and to the pazener by procuring him credit. 
In other words, the contract is mutually and recipro- 
cally advantageous. Surely then the contracting par- 
-ties ought each to be subjected to-the same liabilities, 


and it oucht to fsllow ac a nacnceaw? eaneanian an 
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pawnee should lose his debt. This, however, I do not 
find to -be any where admitted. The reason of the 
rule in favour of the pawnee seems to be the same as 
that which is assigned for making a distinction be- 
twten the borrower for use and the borrower for con- 
sumption, and rendering the latter liable in a case 
where the former is not ; which is, that when money, 
and other things capable of valuation by number,’ 
weight, or measure, are lent for consumption, they 
are to be restored only in equal value or quantity ; 
and these things, say the civilians, nunguam pereunt :* 
whereas, in loang for use, the articles are to be re-de- 
livered specifically, and therefore the owner must abide 
the loss if they perish through inevitable accident. 
Now the argument seems rather more specious than 
. solid. Would # not be more equitable, as the specific 
things cannot be re-delivered, to cause their value to 
be restored? By the opposite doctrine this apparent 
anomaly is introduced, that a borrower for use, who 
has the entire and exclusive benefit of the articles 
borrowed, shall not be responsible for an accident, 
which, occurring. with a pawnor (who is only a par- 
ticipator with the pawnee in the benefit of the trans- ~ 
action) would render him answerable. Suppose the 
case of a mean who, having five pieces of money which - 
(as being the gift of a relation, or from any other 
cause) he is unwilling to exchange, were to borrow 
© Ratio disparitatis est quod; qui rem utendam sccipit ejus rei in 
specie debitor est: porro obligatio extinguitur rei,debitw interitu. At 
is qui nummum’ accepit non nummum quos accepit in specie debitor 


est, sed generis et quantitatis que nunquam pereuit. —Note to Pand. 
Justin. De actione commodati directa, 


t 
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five pieces from another individual and to leave his 
own five with the lender in pledge, and bath the 
pawnor and pawnee were to be robbed of the money 
borrowed and the money pledged in the same night, 
does it not appear rather hard that the pawnor (who 
perhaps derived the least benefit from the transaction) 
should be subjected to the entire loss ? The follow-. ‘ 
ing case has been cited by Sir Wm. Jones ; “ Zaid 
had left with Amru divers goods in pledge’ for a cer- 
tain sum of money, and some rufians having entered 
the house of Amru took away his own goods together, 
with those pawned by Zaid. And the question was, 
whether, since the debt became extinct by the loss of the 
pledge, and since the goods pawned exceeded in value 
the amount of the debt, Zaid could legally demand. 
the balance of Amru. To which question the great 
law officer of the Othman court aaiyered, with the 
brevity usual on such occasions, Olmaz, it cannot be.” 
Upon this Sir Wm. Jones observes, “ we must neces- 
sarily suppose that the Turks are wholly unacquaiht- 
ed with the imperial Jaws of Byzantium, and that 
their own rules are repugnant to natural justice.’ 
Now it is, obviously, to the question that the objec- 
tion is made, and not to the’ answer, which is indubi-. 
tably right, as far as it goes: But where is the re- 
pugnancy to natural justice in declaring ‘the debt to 
be extinct on the loss of the pledge ? Would it not 
be. more repugnant to justice to make-the borrower 


" pay a debt for which he had already given more than . 


ample satisfaction ? And where is the hardship sus- 
tained by the lender ? According to the doctrine 
: 8 2 
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contained in the law of bailments, if the lender had 
retained his money, and had derived no benefit from’ 
putting it oxt to interest on good security, he would 
have suffered damnum absque injurié ; but having de- 
rived such benefit, he can come upon the borrower, 
who derived only equal, perhaps not so great benefit 
from the transaction. This would indeed be inconsis- 
tent, and, in my humble judgment, not easily recon- 
ciledble’ with natural justice.* I should apprehend 
it is not the usage in Turkey, as Sir Wm. Jones 
conjectures, to stipulate that “ amissio pignoris liberet 
deljtorem” such stipulation being expressly declared 
by the Mahomedan Law, null and void.t 


°I find the following passage in the law of bailments, “ It may be 
right also to mention that the distinction before taken, in regard to 
loans, between an obligation to restore the specific things, and a power 
or mecessity of retiieing others equal i in value, holds good likewise in 

* the contracts of hiring and depositing : in the first case it is a regular 
batlment, in the second it becomes a debt. Thus, according to Alfenus 
in his famous law, on which the judicious Bynkershock has leamedly 
commented, If an ingot of silver be delivered to a silversmith to make 
an um, the whole property is transferred, and the employer is only a 
creditor of metal equally valuable, which the workman engages to pay 
ina certain shape : the smith may consequently apply it to his ewn use; 
but if it perish, even by“unavoidable mischance or irresistible violence, 
he, as owner of it, must abide the loss, and the creditor must have hia 
urn in due time : It woald be otherwise, no doubt, if the same silver, on 
account of its  peculiat fineness, or. r any uncommon metal, according to 
the whim of thé owner, were agreéd to be specifically re-delivered in the 
form of a cup or a standish.” Now I must confess that Iam dull enough 
not to see the justice of this law. Tt is true, that if the specific thing perish 
it cannot be restored, but where is the reason why the value of it should 
not be made good. The loss to the bailor is equal, perhay’s greater, when _ 
the thing bailed is*to be returned specifically ; ; and the e culpability, if 
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As I undertook: to furnish a btief outline of the 
Mahomedan law of bailments I could not have‘omitted 
that part of it which relates to pawneos. The doc- 
trine in question militates with that laid down in the’ 
law of bailments as expounded by Sir Wm. Jones, 
‘and it is therefore: not without considerable relue- 
tance that I have treated: of the subject ; but my 
fondness (which I am not ashamed to avow) for the 
Moosulmaun Law, induced me to become its humble 
advocate in the present: instance. 

In compiling the principles of law contained in 
this work, I have had recourse-+o ndne but the most 
approved authorities, and F have appended to this 
work extracts from the original Arabic, to vouch for 
the accuracy of the doctrines I have laid down,* I 





- ance 
not be attended with any responstbility ; it shall Hot be so, but the debt . 
becomes extinguished also. Ifa Person give a thing in pledge to ano- 
ther, and the pawnee say to the pawnor ; I receive this thing on condi- 
tion that, if it be lost, the loss shall not be attended with responsibility ; 
and the pawnee assent, the pledge is allowable, but the condition is 
void. Futawa-i-Hummadee. 

*T should observe, however, that I purposely avoided: consulting 
books im the first instance, and this I did with a view of avoiding tech. 
nicalities as much ag possible, and where my own knowledge or memo- 
ty of the law failed me, I generally had recourse to living authorities, 
referring ‘to books only for the purpose of vérification, This will of 
course occasion considerable dissimilarity in the letter of the rulesas = — 
they appear in the original and in my compilation, but their spirit I 
trust has been uniformly preserved. Another cause of dissimilarity is,~ 
that some of the principles here laid Uowii are founded on the absence 
rather than the existence of rales, For instance, I have laid it down as 
aprinciple that there'is no distinction between real and personal, nor be- 
tween ancestral and acquired property in the Mahemedan law of inheri- 
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have taken care to note any material difference of 
opinion which I have discovered in these authorities, 
The precedents consist of legal expositions, which 
have been actually delivered in the several courts of 
justice. I have selected such as appeared to me of 
the greatest importance, and those which seemed to 
embrace doctrinal points most likely to recur. With 
a view to retain the sense, as far as practicable, I 
have left them in the original shape of question and 
.reply ; and none have been admitted but such as 
- appeared to me (assisted by all the legal talent I could 
procure) to admit af no doubt as to their accuracy. 
- By hazarding some of the preceding observations I 
am aware that, I may have subjected myself to the 
rigour of criticism, and, if inflicted, I shall have no 
“reason perhapa.4o. complain, a» My only defence is, that 
- the active occupations of an Official: 4ifetin India leave 
but little leisure for literary research ; that to culti- 
vate the fields of science, or to mature the fruits of 
reflection, undisturbed retirement is necessary ; artd 
that no more than superficial knowledge and crude 
conceptions, on any Subject unconnected with kis im- 
mediate profession, "can be expected from a man of 
ordinary capacity, whose time is perpetually absorb- 
~ ed in the dry and distracting details of ministerial 
~ duty. 





same observation is applicable to the doctrine laid down respecting pri- 
» Mogeniture and a few other instances. I have moreover taken the li- 
*" -berty of introducing what I considered more apposite exérfiples on the 
doctrine of successioiis, whenever I conceived that ‘an improvement 
might be mad? te the iilustrations adduced in the Siradya or Shuree- 
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Ihave no presentiment of fear, however, as’ to the 
reception which the following pages will meet with 
from the liberality and indulgence of tHe judicial offi- 
cers for whose ‘benefit they were chiefly intended ; 
and if this book should prove the means of averting 
one atom of wrong from those who sue for justice, or 
one moment of anxiety from those who dispense the 
laws, I shall not consider unprofitable the time that 
has been occupied, and the labour that has been ex- 
erted.* ~ . 
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» |. SAPINDAS,* 





So, wet Wily es a tee 1 
Qrandson © . fin ves ie sis 2 
Great-grandson oe bee ‘va is 3 

idow .., , fe eee , ‘nee 4 
Maidon daughter... : oe 

arried 4, 0° ya E vse 6 
Daughter's sot /a) nis ee Pe vie 7 





* The relatlon of Sapindas, or relatives conuected through the medium of. 
undivided oblations, extongs no further than the fourth degroe and arises from 
the rightto present oblations at the Parbhana Shitdh, which relates to three 
ancestors in the paternal and three in thc maternal linc, 4th Feb, 1870, 5, 
BL, R., F. B., p. 15, . . 

(a) If ond of several daughters, who had, as maidens, succeeded to their 
father's property, die leaving sons and.sisters or xistera’ sons, then, according 
to the law of Bengal, the sons alone take the share to which their mother was 
entitled, to the exclusion of the sisters and sisters’sons. Mac, H, L., p. 23, 
new ed., p. 27. : . 5 

Conformably *to this doctrine, a case which ogiginated ia the Zillah Court 

of Rungpore, was .decided ‘by the Sudder Court, on the 19th of April 1820, 

ia which it was determined, (Select Reports, vol; if p. 26; new edition, 

P. 85) that property inherited by a maiden daughter goes at her death to her. 

son or grandson, tothe exclusion of her sister and sister's son, The above 
' & 


a 


b TABLE OF SUCCESSION. 








Father ,.. : we aes a5 ‘8 
Mother uae ay and 9 
Uterine brothes sae oe ee 10 
Step 35 are es «oe eee 11 
Uterine brother’s son fee _ oes 12 
Step-brother’s son... an oe wine 13 
Uterine brother's grandson eis ie mag 14 
Step ” ” cee eve ain 15 
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Urcle’s son . : oo . tee ied 20 
Uncle's grandson... ag ha se 21 
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Great-grandfather ... one eae ie 23 
Great-grandmother >... _ as see: See 24 
Father's uncle ee ove ees vee 25 
Father's uncie’s son ... one a or 26 
Father's uncle’s grandson on . te Ae 27 
Great-grandfather’s daughter's son See ee 28 
Son’s daughter’s son (0) "ses apie ae 29 


(eo 
Ruling haa been followed in a recent case Radhakisore Mapjee, vs, Rajaram 
Mondul, 4th August 1866. 6, W. R., p. 147, These rulings however do not 
appear to be consistent with the general principles of the Hindu Law, as the 
unmarried ‘daughter does not acquire an absolute right in the property in- 
herited by het, and that property therefore on her death ought to go not to 
her heirs, but to those of her father, who in the case supptsed, would be her 
married sisters, or sisters having male children, or in their default, the aons 
oP her father’s daughters then living, who would take per capita,—This sub» 
ject has been discussed at creat length in the Vyavas:ha Durpana, p. 147, 2a 
edition, p. 167. 

Verse 30, Section 2, Chapter XI., of the Deiyabhdga.seems to be conclusive 
on the point, 7 





(3) The insertion of the son's daughter’s son &e. up to father’s uncle’sson’adaugh- 
ter’s aon, in this place before the maternal grandfather, is supported by theauthori+ 
ty of Jagannath Turka Punckanan (vide Colebrooke’s Digest of H. L., Calcutta 
edition, vol. iv., p 230, London ed., vol. iii., p, 530.) The principle of this 
order of sucoasgion referred to above has been laid down by the High Court, and 
the Privy Council in tae decisions noted below according to which persons, not 
expressly named as heirs in Déyabhéga or Mitdécsharé, are declared competent 
to inherit provided they confer “ spiritual bencfit on the soul of the deceased 
owner.” (Vide Amrit Kumari Dabi, v, Luckhy Narain Chuckerbutty, 2 
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Grandson’s daughter's son ats ia: Sas 30 
Brother’s daughter's son Sie See 31 
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5 45 - A grandson ay ae 44 

. a ‘i i great-grandson ,,, ne 45 

a Hs a ie daughter's son ,,, seen 46 
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Maternal groat-great-gr:. addaughter’s daughter's son “ee 51 
L 





B.L.R,, £. B.,p.28; 10, W.R., p. 76, Gireedharee Lall Roy, v, the Governe 
ment of Bengal, 1, B. L. R., P. C.,p.44, Thakur Jibnath Singh, v, the Court 
of Wards, 5, B. L. R., p, 442. Gooroo Gobind Shaha, v, Anund Lall Ghose, 5, 
BLL. R, p18 ” Karim Chund Gurain, v Oodung Gurain, 6, W: R., rp. 158. 
Gunga Dutt Tha, v. Sreenarain Rai, 2, Sel. Rep., new ed., p. 182 12M. A, 
p. 132); Mr, Colebrooke’s remarks in Déyabhdga, Chap. xi., Sec, 6, p. 226, 
new ed., p. 252, and those of Mr, Macnaghten in his H. L., p. 29, new ed.y 
p. 84, conflicting with the opinion of Jagannath Turka Punchanan on this poe 
caunot he considered of sufficient weight in the face of the rulings above cited, 

(c) The :naternal grandfather inherits before Bis son the maternal uncle, 
according to the Déyatatwa of Rughurandana and Cramasangraha of Srix 
crishaa, Dayabhtga, Chap. xi., Sec, 6, p. 226, new a, pe 251, 
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* The relation of Saculyas, or relatives connected through the medium of 
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HINDU LAW. 


CHAPTER I. 
OF PROPRIETARY RIGHT, 





Property, according to the Hindu law, is of four 
descriptions, real, parsonal, ancestral, and acquired, 
I use the terms real and personal in preference to the 
terms moveable and immoveable, because, although 
the latter words ‘would furnish a more strict trans- 
lation of the expressions in the original, yet the Hindu 
law classes amongst things immoveable, property 
which is of an opposite nature, such as slaves and 
corrodies, or assignments on land.* In a work of 
this kind, intended solely for the purpose of practical 
utility, it would be useless to attempt any inquiry as 
to the origin of the right of property ,according to the 
notions of the Hindus, or as to the nature of the 
tenures of real property in India. Th¢various modes 
of acquisition, as occupancy, birth, gift, purcliase, and 
the like, have been detailed and commented on with 
all the elaborate minuteness peculiar to the Hindu 
jurists. + It seems sufficient here to inquire into the 





° Jim, Va. cited in Dig., vol. iii., page 34. oy 
t Is property included in the seven categories, substance and the 
test, or is it distinct therefrom ? Jaganndtha in the Digest, vol. ii., page 
A 
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nature of that property which is cyeated by birth, for 
to this source must be traced all the impediments 
which exists to alienation ;a man without heirs having 
an absolute and uncontrolled dominion over his pro- 
perty, by whatever means acquired. Thait.an indefea- 
sible, inchoate right is created by birth, seems to be 
universally admitted, though much argumentative 
discussion has been used to establish that this alone 
iailaht of by is not sufficient to create proprietary right. The 
how created. most approved conclusion appears to be, that the 
inchoate right arising from birth, and the relinquish- 
ment by the occupant (whether effected by death or 
otherwise,) conjointly create this right, the inchoate 
right which previously existed beeeming perfected by 
the removal of the obstacle ;* that 1s, by the death of 
the owner (natural or civil), or his voluntary aban- 
donment.¢ In ancestral real property, the right is 
506: and ownership, in his opinion, following the Nydya doctrine, “is 
a relation between cause and effect, attached to the owner who is predi- 


cated, of particular substances, and subsisting in the substance by con- 
nection with the predicable.” 


® Sricrishna, cited in the Digest, vol. ii, page 517. 


+t The fact of the ancestor being missing for a period exceeding 
twelve years, constitutes a legal title to succession on the part of the 
heirs. Tif’ dottrine was recognized in a case decided by the Sudder 
Dewanny Adawlut. Ayabuttee Dossee, v. Rajkishen Shahoo, on the 25th 
of April 1820: Reports, vol. iii., page 28, new ed. p. 30, wherein it wag 
determined, that twelve years should be allowed for the re-appearance 
of a missing person, after which his death will be presumed : but some 
authorities maintain, that the period varies with reference to the age of 
the missing perapn. See note to Case 7, vol. ii., page 9. M. The above 
* point is settled in the recent cases. Manick Koer, ». Khudu Lal, 22nd 
June 1863, Hay’s Rep. 623, Jonmajoy Mojoomda-, v. Keshub Lal Ghose, 
2 
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always limited ; and the sons, grandsons, and great- 
grandsons of the o&cupant, supposing them to be free 
from those defects, mental or corpqreal, which are held 
to defeat the right of nheritance,* are declared to 
possess an interest in such property equal to that of 
the occupant himself; so much so, that he is not at 
liberty to alienate it, except under special and urgent 


‘circumstances, or to assign a larger share of it to one 


of his descendants than to another. With respect to 
personal property of every description, whether an- 
cestral or acquired, and with respect to real property 
acquired or recovered by the occupant, he is at liberty 
to make any alienation or distribution which he may 
think fit, subject only to spiritual responsibility.f 
The. property: of the father being thus restricted in 








10, W. R., p. 484, An unreported case Regular Appeal, No. 46 of 1868 
decided by a Division Court (Loch and Glover J.J.) on the 3rd December 


1868, G. 

° Various diseases and various offences have been declared by the 
Hindu legislators to be of such a nature as to disqualify for inheri- 
It is problematical how far our courts would go in support of 
objections which must in some instances be deemed irrational prejudices, 
The only reported case in which the question has be¢n agitated, may be 
found in the Bengal Reports, pages 108 and 257, vol. ii. ; and in the 
Bombay Reports, page 411, vol: i., there is a case teported, in which a 
widow's claim to her husband’s estate was disallowed on accountof Sep 
blindness, For an enumeration of the disqualifying causes, see Digest 
of Hindu Law, page 298; vol. iii., and Elem. Hin. Law, App. page 335 
et seq. and the chap. vol. ii., treating of Exclusion from Inheritance, to 


. the note in which an enumeration of the several disqualifying circum- 
stances has been given. 


+ Jaganndtha in Dig., vol. iii., page 45. 


4 t Vrihaspati, Dig., vol. ii., page 32. 
' » a2 2-3 
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respect of ancestral real property, and wills and tes: 
taments being wholly unknown to the Hindu law, it 
follows, for the sake of consigtency, that they must be 
wholly inoperative, arid that their,provisions must be 
set aside, where they are at variance with the law ; 
otherwise, a person would be competent to make a 


4 


disposition to take effect after his death, to whichhe - 


could not have given effect during his life-time.* A 
will is nothing more or less than “the legal declara- 
tion of a man’s intentions, which he wills to be per- 
formed after his death :” but willing to do that which 
the law has prohibited, cannot be held to be a legal 
declaration of a man’s intentions. There muy be a 
gift in contemplation of death, i will, in the sense 


in which it is understood in tie English law, is 
wholly unknown to the Hindu system; and such 








* For a more full discussion of the right of a Hindu to make a will, 
see Consideration on Hindu Law, p. 320, wherein the opinion of Mr. 
Colebrooke is introduced, to which the doctrine here laid down ig con- 
formable. See also the case of Huree Bullubh Gungaram, v. Kesho- 
ram Sheodas, Bombay Reports, vol. ii., page 6, in which the plea of & 
will in opposition tp the claims of heirs was treated as inadmissible, ind 
repugnant to the Hindu law, and the case of Sobharam Sumbhoodas, 
». Purmanund Bhaecchund, ibid. page 471; also the case of Musst. 
Goolaub, v. Musst: Phool, vol. i., page 154; and that of Gungaram Vis- 
winath, v. Tappeo Baee, ibid. page 372, and of Tooljaram Hurjeevun, ». 
Hurbheram and another, ibid. p. 380 ; also App. Elem. Hin. Law, p. 9 et 
passim, and p. 405 et seg. M. The question of bequest of estates tail 
male and to donees not in existence has been discussed and settled in 
the recent case of Gyanendro Mohun Tagore, ». Joteindro Mohun Tagore. 
4,B.L. RB. 0. C., p. 103 and 9, B. L. R., p. 377, 18, W. R., p. 359. G. 


Rules’ regarding the execution, attestation, revocation, interpretation, 
&c. of Hindu wills have been provided for by Act XXI. of 1870. G. 
34 a ‘ 
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gift can. only be hbld valid under the sameé circum- 
stances as those under which an ordinary gift would 
be considered valid. What may not be done inter 
vivos, may not be,done by will. Of this descrip- 
tion is the unequal distribution of ancestral real pro- 
perty. There are certain acts prohibited by the law, 
which, however, if carried into effect, cannot, according 
to the law of Bengal, be set aside, and which, though 
immoral, and (in one sense of the word) illegal, cannot 
be held to be invalid, For instance, a father, though 
declared to have ubsolute power over property ac- 
quired by himself, is prohibited from making an un- 
equal distribution of such Property among his sons, 


- by preferring one gr excluding another without suffi- 


+ 


cient cause. This bas been declared in the Déyabhdga 
to be a precept, nota Positive law ; and itis therein laid 
down, that a gift or transfer under such circumstances 
is not null ; “for a fact cannot bewltered by a hundred 


if 
texts.” There is nothing inconsistent in this, as the 


doctrine is rather confirmatory of the texts which de- 
clare the absolute nature of the father’s power over such 
Property ; but it has been held to extend to the legaliz. 
ing of an unequal distribution of ancestral real propet' 
ty, and thereby interpreted in direct oppdsition to a po- 
sitive law, which declares the ownership of the father 


~ and the son to be equal with respect to this description 
~ of property. But it cannot legitimately bear such a 


construction. It cannot be held to nullify an exist- 
ing law, though it may be construed as declaring a 
Precept inoperative with reference to tht power ex- 
Pressly conferred, by the law, or, in other words, to 
4-5 


5 
Doctrine of 
“factum de 


let” noticed, 


‘To what cases 
applicable. 
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signify that an act may be legalty right, though mo- 
rally objectionable. Thus a coparcener is prohibited 
from disposing of his own share of joint ancestral pro- 


perty ; and such an-act, where the doctrine of the-- 


Mitécshard prevails, (which does not recognize any 
several right until after partition, or the principle of 


factum vatet,) would undoubtedly be both illegal and . 
invalid. But according to the Déyabhdga, which re- ' 


cognizes this principle, and also a several though un- 
ascertained right in each coparcener, even before par- 
tition, a sale or other transfer under such circum- 
stances would be valid and binding, as far as concern- 
ed the share of the transferring party. In the case 
of Bhowaneepershad Goh, versus Musst. Taramunee, 
it was determined by the Sudder Pewanny Adawlut, 
that according to the Hindu law as currentin Bengal, 
® coparcener may dispose of, by gift or otherwise, his 
own undivided share of the ancestral landed property, 
notwithstanding he may have a daughter and o 
daughter's son living ;* while in the case of Nundram 
and others, it was determined that, according to the 
law as current in Behar, a gift of joint undivided 
property, whether rgal or personal, is not valid, even 


to the extent of the donor’s éwn share.t Iam aware 








* Sudder Dewanny Adawlut Reports, vol. iii., page 188, new ed. p. 184. 
The same doctrine was held in the case of Ramkunhai Rai and others 
v. Bung Chund Bunhoojea, ibid. p. 17, new ed. p. 22, and the subject is 
more fully discussed by Mr. Colebrooke, in a note to vol. i., pp. 47 and 
117. 


+ Casc of Nandram and others, v. Kashee Pande and others, Sudder 
Dewanny Adawlut Reports, vol. iii., page 232, new cd. p, 310. The same 
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‘that cases have heen, decided in opposition to the doc- 
trine for which I here contend. These I propose brief- 
~Iy to notice. The first on recqrd is that of Rasiklal 


Cases cited 
involving the 


’Datt and Hurnau?’ Dutt, executors of the will of doctrine of 


Madanmohun Dutt, versus Cheytunchurn Dutt, cited 
by Sir Thomas Strange, in his Elementsof Hindu 
eLaw.* He states, that the case was decided about 
, the year 1789 ; that the testator, a Hindu, the father 
of four sons, and possessed of property of both des- 
criptions, ancestral and self-acquired, having provided 
for his eldest by appointment, and advanced to the 
three younger ones in his life the méans' of their esta- 
blishment, thought proper to leave the whole of what 
“he possessed to the two younger ones, to the disheri- 
son of the two élder* of whom the second disputed the 
<will: that on reference to the pundits of the court, 
they affirmed the validity of the. will, their answers 
being short ; and that Sir W. Jones and Sir Robert 
Chambers concurred in this determination, The author 
of the elements adds : « The ground with the Punditg 
“probably was (the Bengal maxim), that, however in- 
‘consistent the act with the ordinary rules of inherit- 
ance and the legal pretensions of the parties, being 
done, its validity. was unquestionable,” ° To this it 
can only be answered, that the motives which actuat- 
xed the Pundits in their exposition of the law, and the 
; judges in their decision, are avowedly stated'on con- 
jecture only ; and that if such motives are allowed to 





doctrine was held in the case of Ooman Dutt, v, Kunhi& SingH, ibid. 
P. 144, new ed. p. 192, 


» ! * Vol. i., page 262, 
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wills and un. 
equal distribu. 
tions, 


operate, there must be an end to all law, the mapxine” 
of factum valet superseding every doctrine and lega- 
lizing every act. The particulars of the case not” 
having been stated, it cannot with safety be relief! 
on as a precedent. 

The second case is that of Eshanchund Rai, vergus 
Eshorchund Rai, decided in the Sudder Dewanny'~ 
Adawlut on the 2@rd of Febtuary 1792.¥ In that 
case it wadheld, that a gift; in the nature of a will, 
made by the zemindar of Nuddea, settling the whole 
of his zenindaree on the eldest of his four sons, sub- 
ject to a pecuniary provision for the younger ones, 
was good. The “Pundits are stated to have assigned 
six reasons for this opinion, not one of which, except 
the last, appears" entitled to any weight. The last 
reason assigned, namely, that a principality may lawyg 
fully and properly. be given to an eldest son, is doubt-. ; 
less correct, and taking a zemindaree in the light of a 
principality, is applicable, and would alone have suf- 
ficed to legalize the transaction. A principality has 
indeed been enumerated among things impartible~ 
But with respect to the other reasons assigned, they™ 
may be briefly replied to as follows. To the first, 
that, “ According to law, a present made by a father 
to his son, through affection, shall not be shared by 
the brethren,” it may be objected, that this relates te-; 
property other ‘than ancestral, over which the father / 
is expressly declared to have control. To the second,” 
“That what has been acquired by any of the enu- 
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merated lawful means, among which inheritance is 
one, is a fit subject of gift,” that this supposes an ac- 
~ quisition in which no other person is entitled to par- 
ticipate, and not the case of fin ancestral estate, in 
Which the right of the father and son has been declar- 
ed equal. To the third, “That 4 co-heir may dispose 
of his own share ofundivided property,” that his right 
to do so is admitted 3 but this does not include his 
right to alienate the shares of others. To the fourth, 
“That although a father be forbidden to give away 
lands, yet if he nevertheless do so, he merely sins, 
and the gift holds good,” that’ ‘the precept extends 
only to property over which the father has absblute 
se authority, and canrot affect the law, which expressly 
declares him to hav® no greater interest than his son 
..in the ancestral estate. And to the fifth, “That 
Roghunandana in the Déyatatwa, restricting a father 
from giving lands to one of his sons, but clothes and 
ornaments only, is at variance with Jimutavahana, 
whose doctrine he espouses, and who only says that 
“a father acts blameably in so doing,” that no such 
f Variance in reality exists. In additior? to the above, 
Lit may be stated, that the suit in question was brought 
by an uncle against his nephew, to recover a portion 
© of an estate which had previously devolved entire on 
x the brother of the claimant, and which, it appeared, 
» hed never been divided.* . 
|. The third case is that of Ramkoomar N eaee Baches- 
puttee, versus Kishenkinker Turk Bhoosyh, decided 
by the Sudder Dewanny Adawlut on the 24th of 
ne °See Appendix Elem. Hin. Law, page 437, , 
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November 1812.* In that case it was maintained, 
that the gift by a father of the whole ancestral estate 
to one son, to the prejudice of the rest, or even to a 
stranger, is a valid act, (although an immoral one,) 
according to the doctrine received in Bengal. To 
refute the opinion declared by the Pundits on that 
occasion, it is merely necessary to state the authori- 
ties quoted by them, which would have been more 
applicable to the maintenance of the opposite doctrine: 
The following were the authorities cited in support 
of the above opinion. Ist. The text of Vishnu cited 
in the Dayabhdga : “ When a father separates his sons 
from himself, his will regulates the division of his 
own acquired wealth.” 2d. A quotation also from 
the Ddyabhdga ; “ The father has ownership in gems, 
pearls, and other moveables, though inherited from 
the grandfather, and not recovered by him, just as in 
his own acquisitions ; and has power to distribute 
them unequally ; as Yényawalcya intimates : ‘The 
father is master of the gems, pearls and corals, and 
of all (other moveable property) ; but neither the 
father nor the grahdfather is so of the whole immove- 
able state.’ , Since the grandfather is here mentioned 
the text must relate to his effects. By again saying 
“all” after specifying ‘gems, pearls,’ &c. it is shown, 
that the father has authority to make a gift or any 
similar disposition of all effects, other than land, &e. 
but not of immoveables, a corrody, and chattels, (i.e 
slaves ;) since here also it is said ‘the whole,’ this 
prohibition forbids the gift or other alienation of the 


a 
* Sudder Dewanny Adawlut Reports, vol. ii., page 42, new ed, p. 52. 
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whole, because (immoveable and similar possessions 
are) means of supporting the family. For the main- 
tenance of the family is an indispensable obligation, 
as Menu positively declares : ‘Fhe support of persons 
who should be maintained, is the approved means of 
attaining heaven: but hell is the man’s rtion, if 
they suffer.’ Therefore (let a master a family) 
carefully maintain them. The prohibition js not 
against a donation or other transfer of a small part, 
not incompatible with the support of the family : for 
the insertion of the word, ‘whole’ would.be unmean- 
ing, (if the gift of even a small paxt Jere forbidden.) 
The text of Yajnyavwaleya cited in the Prayushchitta- 
vivek: “From the aon-performance of acts which are 
enjoined, from the» commission of acts which are de- 
elared to be criminal, and from not exercising a con- 
trol over the passions, 4 man incurs punishment in the 


next world.” “An examination’ of the authorities 


above quoted, as. given by the law officers in the case 
in question, will make it evident that they are totally 
insufficient for the support of the doctrine to which 
they were intended to apply. bd 

The fourth case is that of Shan? Singh, versus Musat. 
Umraotee, decided in the Sudder Dewatny Adawlut 
on the 28th of July 1813,* on which occasion it was 
determined, that, by the Hindu law as current in 
Mithild, a father cannot give away the whole ancestral 
property to one son to the exclusion of his other sons, 
The author of the Considerations on Hindu, Law, 
commenting on this decision, infers that the Sudder 





‘= 
* Sudder Dewanny Adawlut Reports, vol. ii., page 74, new ed. p. 92, 
y 5 ; 
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Dewanny Adawlut would not have entertained any 
doubt as to the validity of the gift, had it depended 
upon the law as current in Bengal ; but there seems 
to be no other ground for this énference than the 
erroneous doctrines laid down in the two previously 
cited caseg, together with the fact of the parties hav- 
ing disputed. as to which law should govern the de- 
cision... 

The fifth case is that of Bhowannychurn Bunhoojea, 
versus the Heirs of Ramkaunt Bunhoojea, which was 
decided in the Sudder Dewanny Adawlut on the 27th 
of December 1816,* and in which case it was ruled, 
that an unequal distribution made by a father among 
his sons of ancestral immoveable preperty is illegal and ~ 
invalid, as is also the unequal distzibution of property 
acquired by the father, and of moveable ancestral pro- 
perty, if made under the influence of a motive which 
is held in law to deprive a person of the power to 
make a distribution. The question as to the father’s 
power was thoroughly investigated on this occasion. 
There being a difference of opinion between the Pun- 
dits attached to the Sudder Dewanny Adawlut, the 
following question was proposed to the Pundits of the 
Supreme Court, Tarapershad and Mrityoonjyee, to 
Nurahurree, Pundit of the Caleutta Provincial Court, 
and Ramajya, a Pundit attached tothe College of Fort . 
William :.‘‘ A person whose elder son is alive, makes 
a gift to his younger, of all his property, moveable 
and immovable, ancestral and acquired. Is such a 
valid, according to the law authorities current in 





> Sudder Dewanny Adawlut Reports, vol. ii., ‘page 202, new ed. p. 259, 
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Bengal, or not ? and if it be invalid, is it to be set 
aside ?”” . 

The following answer, under the signatures of the 
four Pundits above-mentioned’ was received to this 
reference :—“ If a father, whose elder son is alive, 
make a gift to his younger, of all his acquired pro- 
perty, moveable and immoveable, and of all the an- 
cestral moveable property, the gift is valid, but the 
doner acts sinfully. If during the life-time of an elder 
son, he make a gift to his younger, of all the ancestral 
immoveable property, such gift is not valid. Hence, 
if it have been made, it must be set aside. The learned 
have agreed that it must be set’ aside, because such a 
gift is a fortiori invalid ; inasmuch as he (the father) 
cannot even makesan unequal distribution among his 
sons of ancestral immoveable property ; as he is not 
master of all; as he is required by law, even against" 
his own will,"to make a distribition among his sons 
of ancestral property not acquired by himself (i. e. 
not recovered) ; as he is incompetent to distribute. 
such property among his sons until the mother’s 
courses have ceased, lest a son subsequently born 
should be deprived of his share 7and as, while he has 
children living, he has no authority over the ancestral 
property. 

“ Authorities in support of the above opinions. 


Ist. Vishnu, cited in the Ddyabhéga :-—* His will 
regulates the division of his own acquiyéd wealth.” 
2d. Yéjnyawaleya, cited in the Déyabhiga:—* The 
father is master of the gems, pearls, corals and of all 

‘ 12-12 


4 


HINDU LAW. CHAPTER Tf. 


other moveable property.” 3d. Ddyabhéga :—“ The 
father has ownership in gems, pearls, and other moves 
ables, though inherited from the grandfather, and not 
recovered by him, just as in hia own acquisitions,’ 
4th. Déyabhéga :-—“ But not so, if it were immove- 
able property inherited from the grandfather, because. 
they have an equal right to it. The father has not 
in such case an unlimited discretion. Unlimited dis- 
cretion is interpreted by Sricrishna Tarcalancara to, 
signify a competency of disposal at pleasure. - 5th. 
Déyabhéga :—“ Since the circumstance of the father. 
being lord of all the wealth is stated as a reason, and 
that cannot be in regard to the grandfather’s estate, 
an unequal distribution made by the father is lawful 
only in the instance of his own” acquired wealth.” 
Commentary of Sricrishna on the above texts :— 
“ Although the father be in truth lord of all the wealth 
inherited from ancestors, still the right here meant is 
not merely ownership, but competency for disposing: 
of the wealth at pleasure ; and the father has not such 
full dominion over property ancestral.” — 6th. Déya- 
bhaga :—* If the father recover paternal wealth seiz- 
ed by strangers, and not recovered by other sharers, 
nor by his own father, he shall not, unless willing, 
share it with his sons ; for in fact it was acquired by 
him.” In this passage, Menu and Vishnu declaring 
that “he shall not, unless willing, share it, because it 
was acquired by himself,” seem thereby to intimate 
a partition’ amongst sons, even against the father’s 
will, in the case of hereditary wealth not acquired 
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“When the mother is past child-bearing,” regards 
wealth inherited from the paternal grandfather. Since 
other children cannot be borne by her when her courses 
have ceased, partition among* sons may then take 
place ; still, however, by the choice of the father. But 
if the hereditary estate were divided while she continued 
to be capable of bearing children, those “born subse- 
quently would be deprived of subsistence : neither 
would that be right; for a text expresses : “They 
who are born, and they who are yet unbegotten, and 
they who are actually in the womb, all require the 
means of support ; and the dissipation of their here- 
ditary maintenance is ensured.” Sricrishna has inter- 
preted “ the dissipation of hereditary maintenance” to 
signify, the being deprived of a share in the ancestral 
wealth. 8th. Duwaitanirnaya :—“If there be offspring, 
the “parents have no authority over the ancestral 
wealth ; and from the declaration of their having no 
authority, any unauthorized act committed by them 
isinvalid.” 9th. Text of Vijnyaneshwara, cited in the 
Medhatithi :—“ Let the judge declare void a sale with- 
out ownership, and a gift or pledge uhauthorized by 
the owner.” The term “ without’ ownership,” intends 
incompetency of disposal at pleasure. 20th. Text of 
Nareda :—* That act which is done by an infant, or by 
any person not possessing authority, must be consi- 
dered as not done. The learned in the law have so 
declared.” 

I have given the above opinion, together with the 
authorities cited in its support, at fulf length, from 
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hitherto recorded on the subject.’ By declaring void 
any illegal alienation of the ancestral real property, it 
preserves the law from the imputation of being a dead 
letter, and protects the son frora being deprived by 
the caprice of the father, of that in which the law has 
repeatedly and expressly declared them both to have 
equal ownership. The case of Ramkaunt is the latest 
reported decision by the Sudder Dewanny Adawlut 
connected with the point in question. Various cases 
have been cited by the author of the “ Considera- 
tions,”* in which wills made by Hindus have been up- 
held by the Supreme Court, though at variance with 
the doctrine above laid down. The will of Rajah Nob- _ 
kishen, who, although he had a+ begotten and an 
adopted son, left an ancestral taloot to the sons of his 
brother, is perhaps the most remarkable of the cases 
cited ; but in this, as well as in most of the others, 
the point of law was never touched upon, the parties 
having joined issue on questions of fact. Upon the 
whole, I conclude that the text of the Dayabhdga, - 
which is the groundwork of all the doubts and per- 
plexity that have been raised on this question, can 
merely be held to confer a legal power of alienating 
property, whére such power is not expressly taken 
away by some other text. Thus in Bengal, a man 
may make an unequal distribution among his sons 
of his personally acquired property, or of the ances- 
tral moveable property ; because, though it has been 
enjoinedf ‘to a father not to distinguish one son at a 
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partition made in his life-time, nor on any account to 
exclude one from participation without sufficient cause, 
~ yet, as it has been declared in another place that the 
father is master of all moveable property, and of his 
own acquisitions,* the maxim that a fact cannot be alter- 
ed by a hundred texts here applies to legalize a disre- 
gard of the injunction, there being texts detlaratory of 
unlimited discretion, of equal authority with , those 
which condemn the practice.t In other parts of 
India, where the maxim in question does not obtain, 
the injunction applies in its full force, and any pro- 
hibited alienation would be considered illegal. The 
subject will be resumed in the chapter treating of 


” Partition. 





© Vdjnyawalcya, cited in Dig., vol. ii., page 159. 
+ Elements of Hindu Law, vol. i., page 123, and Appendix, Chap. Ist ; 
and see Bombay Reports, pages 154, 872, and 380, vol. i., and pages & 
Mi e 


and 471, vol. ii. 
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CHAPTER II. 
OF INHERITANCE, | 





According to the Hindu law of inheritance, as it at 
present exists, all legitimate sons, living in a state of 
union with their father at the time of his death, suc- 
ceed equally to his property, real and personal, an- 
cestral and acquired. In former times, the right of 
primogeniture prevailed to a certain extent ; but that, 
with other usages, has been abrogated in the present 
or Cali age.* ‘The right of representation is also ad- 
mitted, as far es the great-grandgon ; and the grand- 


° See the case of Taliwur Singh, versus Puhlwan Singh, Sudder De- 
wanny Adawlut Reports, vol. iii., page 203, new ed. p. 402, wherein a 
claim of primogeniture being preferred, it was determined that priority 
of birth does not entitle to a larger portion. There is another decision 
on" record (vol. ii, page 116, new ed. p. 147,) of a®case in which there 
were sons by different wives, and one party claimed that the estate 
should be distributed according to the number of wiyts, without refer- 
ence to the number of sons borne by each, (a distribution technically 
termed Puénibhaga,) averring that such had been the Koolachar, or im- 
memorial usage of the family ; but the Court determined that the dis- 
tribution among them should be made, not with reference to the mo- 
thers, but with reference to the number of sons : being of" opinion, that 
although, in cases of inheritance, Koolachar, or family usage, has the 
prescriptive force of law; yet, to establish Koolachag,*it is necessary 
that the usage havo been ancient and invariable. See also the case of 
Bhyr oochund "Rai, vergs Russoomunee, vol. i., page 27, new ed. p. 36, 
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son and great-grandson, the father of the one and the 
father and grandfather of the other being dead, will 
take equal shares with their uncle and grand-uncle 
respectively. Indeed the term putra or son, has been 
held to signify, in its strict acceptation, a grandson 
and great-grandson. An adopted son is a substitute 
for a son of the body, where none such exists, and is 
entitled to the same rights and privileges. Among 
the sons of the Sudra tribe, an illegitimate son by a ~ 
slave girl takes with his legitimate brothers a half 
share ; anda where there are no sons (including sons’ 
sons and grandsons), but only the son of a daughter, he 
is considered as a coheir, and takes an equal share.* 


* In default of sons, the grandsons inherit, in which 7 


case they take per stirpes, the sons; however numerous, 
of one son, taking no more than the sons, however 
few, of another son. ; 
In default of sons and grandsons, the great-grand- 
sons inherit ; in which case they also take per stirpes, 
the sons, however numerous, of one grandson, taking no 
more than the sons, however few, of another grandson. 
They will take the shares to which their respective ~ 
fathers would have been entitled, had they survived. 





and the case of Sheo Buksh Singh, versus the Heirs of Futteh Singh, vol. 
ii, page 265, new ed. p. 340. See also Elem. Hin. Law, App. page 288, 
In the succession to principalities and large landed possessions, long 
established Xoolachar will have the effect of law, and convey the pro- 
perty to one son to the exclusion of the rest. It has been stated by 
Mr. Colebrooke, in ‘a note to the Digest, (vol. ii., page 119,) that the 
great possessions called zemindarees in official language, are considered 
by modern Hindu lawyers as tributary principalities. 7 
° Mitac., Chap. L., Sect. xii, §§ 4 and 2, 
18° 


OF INHERITANCE. me 
Jn default of sons, grandsons, and great-grandsons Of the widow 
in the male line, the inheritance descends lineally no 
farther, and the widow inherits, according to the law 
as current in Bengal, whether*her late husband was 
separated, or was living as » member of am undivided 
family ; but according to other schools, the widow 
succeeds to the inheritance in the former‘case only ;* 
an undivided brother being held to be the next heir. 
If there be more than one widow, their rights are 
equal.t Much discussion has arisen respecting the 
nature of the tenure by which a widow holds property. 
that had devolved upon her by the death of her hus- 
band ; and certainly the law, in this instance, as in 
many others, admits of great latitude of interpretation. 
It is well known, «that between the Bengal and the 
other schools, there is a difference of opinion as to the 
circumstances under which a widow has a right to 
succeed to the property of her deceased ‘husband, By 
the law as current in Bengal, as has been already ob- 
served, she is entitled to succeed, whether the husband 
was living in a state of union with, or separation from, 
his brethren. By that of other schodls, only where 





+ —_— 
. 

* According to the Mitécsharé, if a Hindu being a member of a joint 
family die leaving both ancestral and self-acquired Property, the anceg- 
tral property goes to his Copartners by right of survivorship, but the 
self-acquired Property is inherited by the widow, there being neither 
community of interest nor unity of Possession of the said’ copartners in 
such property, and therefore the foundation of right to take by survivor- 
ship fails. Katama N. achiar, v. Raja Shiva Gunga, Mogpfe’s Indien Ap- 
peals, vol. ix., p. 539, Ist June 1863. G. : . 


t See'Elem, Hin. Law, App., page 59. ; 
: “19 . 
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the husband was separated from his brethren. So 
far, as to the right of succession, the law is clear and 
indisputable, but to what she succeeds is not so ap- 
parent. - She has not an absolute proprietary right, 
neither can she, in strictness, be called even a tenant 
for life : for the law provides. her successors, and res- 
tricts her tse of the property to very narrow limits. 
She cannot dispose of the smallest part, except for 
nécessary purposes, and certain other objects particu- - 
larly specified. It follows, then, that she can be con- 
sidered in no other light than as a holder in trust for 
certain uses ; so much so, that should she make waste, 
they who have the reversionary interest have clearly 
a right to restrain her from so doing. Whatconsti- © 
tutes waste, however, must be determined by the cir- 
cumstances of each individual case. The law has not 
defined the limits of her discretion with sufficient 
accuracy, and it was probably never in the contempla- 
tion of the legislator that the widow should live apart 
from, and out of the personal control of her husband’s 
relations, or possess the ability to expend more than 
they might dcem right and proper. In assigning a 
motive for the ordirance that a widow should succeed 
to her husband, and at the same time that she should 
be deprived of the advantages enjoyed by a tenant 
for life even, it seems most consistent with probabili- . 
ty that it originated in a desire to secure, against all 
contingencies, a provision for the helpless widow, and 
thereby prevent her from having recourse to practices 
by which thé fame and honour of the family might 
be tarnished. By giving her a cnominal property, 
19-20 
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she acquires consideration and respectability, and by 
making her the depositary of the wealth, she is guard- 
ed against the neglect or cruelty of her husband’s 
relations. At the seme time, by limiting her power, a 
barrier is raised against the effects of female impro- 
‘ vidence and worldly inexperience. This opinion re- 
ceives corroboration from the distinction’ which pre- 
vails in the Benares school, which may be said to be 
"the fountain and source of all Hindu law. By the 
provisions of that code, where the brothers are unit- 
ed with the deceased husband, and where consequent- 
ly it is fair to presume a spirit of friendship and cor- 
_ diality, and there is no reason to anticipate that the 
widow will be treated with neglect by the brothers, 
“She is declared to +ave no right of succession. Tt is 
only where the family is divided, and where there 
might consequently be reason to apprehend a want of 
“brotherly feeling, that the law deems it necessary to 
" Interpose, and protect her interests, And it may be 
here observed, that if a man die leaving more than 
one widow, (three widows, for instance,) the proper- 
ty is considered as vesting in only dhe individual : 
thus, on the death of gue or two of the widows, 
the survivor or survivors take the property, and 
no part vests in the other heirs of the husband 
- until after the death of all the widows. 

According to the doctrine of the Smri# Chandricé, 
which is of great and paramount authority in the 
south of India, a widow, being the tother of 
daughters, takes her husband’s property, both move- 


able and immoyetble, where the family is divided ; 
- 20221 
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but a childless widow takes only the moveable pro- 
perty. Where there are two widows, one the mother 
of daughters and the other childless, the former alone 
takes the immoveable estate, arxl the moveable pro- 
perty is equally divided between them. 

Oithe dangh- In default of the widow, the daughter inherits, but 

: neither is her interest absolute. According to the 

doctrine of the Bengal school, the unmarried daughter 
is first entitled to the succession: if there be no 
maiden daughter, then the daughter who has, and 
the daughter who is likely to have male issue, are 
together entitled to the succession ;* and on failure of 
either of them, the other takes the heritage. - Under | 
no circumstances can the daughters, who are either 
barren, or widows destitute of -male issue, or the 
mothers of daughters only, inherit the property. 

Distinetionin But there is a difference in the law, as it obtains 

Peo in Benares, on this point, that school holding that a 
maider-is in the first instance entitled to the proper- 
ty; ‘fhiling her, that the succession devolves on the 
married daughters who are indigent, to the exclusion 
of the wealthy’ daughters ; that, in default of indigent < 
daughters, the wealthy daughters are competent to. 
inherit ; but ho preference is given to a daughter who 
has or is likely to have male issue, over a daughter 
who is barren, or a childless widow. : : 





* A distiiction is made by Sricrishna, in his commentary on the 
Déyabhdga, in respect of unmarried daughters. He is of opinion, that 
the daughter*who is not betrothed is first entitled to the inheritance, 
and in her defau% the daughter who is betrothed ; but this doctrine is 
not concurred in by any other authority. and the author of the Ddya-- 
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According to the law of Mithilé, an unmarried wind, tha. 
daughter is preferréd to one who is married : failing 
her, married daughters are entitled to the inheri- 
tance; but there is no distinetion made among the 
married daughters; and one who is married, and has 
or is likely to have male issue, is not preferred to one 
who is widowed and barren 3 nor is there ‘any: distine- 

‘tion made between indigence and wealth, ‘ 
» It may here be mentioned, that the above rule of And where 
: . . A i the family is 
Succession is applicable to Bengal in every possible: undivided: 
case ; but, elsewhere, only where the family is divid- 
ed: for according to the doctrine of the Benares and 
other schools, even the widow, to whom the daughter 
“is postponed, can never inherit, where the family is 
in a state of union 3 nor can the mother, daughter, 
daughter’s son, or grandmother. The father’s heirs 
- in such case exclude them. But though the schools 
differ on these" points, they conéur in opinion as to 
the’ manner in which such property devolyeg on, the 
daughter's death, in default of issue male. Accord- 
ing to the law as received in Benares and elsewhere, 
it does not go, as her Stridhun, to her husband or 
other heli; and according to the law of Bengal also, 
it reverts to her father’s theina* In the*case of Raj- 
chunder Das, versus Dhunmunee, it was determined, 





Foe Tt has been asserted by the author of the Elements of Hindu 
Law, page 161, that Property, devolved on a daughter by tnhoritance 
is classed by the southern authorities as Stridhwn, and descends accord- 
ingly. The authority cited for this doctrine is to be foundin that part 
of the Mitéeshard treating of woman's peculiar progerty, and conse- 
quently. applies .to the descent of that alone. I have not been able ta 


meet with any other. . g 
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that according to the Hindu law as current in Bengal, . 
on the death of a widow who liad claimed her hus- 
band’s property, her daughter will inherit, to the ex- 
clusion of her husbané’s brother,.if the daughter have 
or is likely to have male issue: and on her death 
without issue, her father’s brother will inherit, to the 
exclusion of her husband.* But a curious case arose 


- at Bombay,} involving the daughter's right, which 


deserves notice in this place. Of two widows, one had . 
¢wo sons, and the other a daughter. On the death of 
the latter widow, it became a question who was to 
succeed to her property, whether her daughter or. the 
rival widow’ssons. Various authorities were consult- 
ed, and they inclined to the opinion, that the daugh-” 
ter was not entitled to succeed.as heir, inasmuch as 
property which had devolved on a widow, reverts at 
her death to her husband’s heirs, among whom the 
daughter would have ranked, in default only of her 
own brothers. 

According to the law of Bengal and Benares, the 
daughter’s sons inherit, in default of the qualified 
daughters ; Kat the right of daughters’ sons is not | 
recognized by the" Mithild school.{ If there be sons 

© Sudder Dewanny Adawlut Reports, vol. iii., page 362, new ed. p. 482. 

+ Elem. Hindu Law, Appendix, p. 392. 

} The author of the Vivada Chintamoni, a Mithila work, has omitted the 
daughter's son from the series of heirs ; but according to other authori- 
ties, including Mithila legal writers, the right of a daughter's son, next 
to a daughter, is declared. In a claim by a daughter's son, the 
court held that such daughter's son is heir disregarding his omission in 


the said work ; sad that the position of a daughter's son according to 
‘he’ AStthTLL ereitnen se arennanne Snare Ramen marese Clandirran sine: 
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of more then one daughter, they take per capita, 
and not as the sons’ sons do per stirpes.* Hf one 
of several daughters, who had, as maidens, succeed- 
ed to their father’s Property; die leaving sons and 
sisters or sisters’ sons, then, according te the law of 
Bengal, the sons alone take the.share to which. their 
mother was entitled, to the exclusion of tHe-siaters and 
sisters’ song ;f and, ifone of several daughters, who had, 
as married women, succeeded their father, die leaving 





Dig., vol. iii,, page 501. Jaganndtha there Jaya down the following 
ule: “Again, if daughters’ sons be numerous, a distribution muet be 
made. In that case, if there be two sons of one daughter, and threa 
of another, five equal shases must be allotted : they shall not first divide 
the estate in two parts, and. afterwards allot one share to,each son.” 
This principle was maintained also inthe case of Ramdhun Sein and 
others, y, Kishenkhanth Sein and others, jt being therein determined, 
that grandsons by different mothers claiming their maternal grand. 
father’s Property, take per capita, and not per stirpes. Sudder Dewanny 
Adawlut Reports, vol. iii., p. 100, new ed. p. 133, 

t Conformably to this doctrine, a case which originated in the zillah, 
court of Rungpore, was decided by the Sudder Dewanny Adawlut, on 
the 19th of April 1820, in which it was determined, (See Reports, vol. 
ii, p. 26, new ed, p. 35,) that Property inherited by a daughter goes at 
her death to her gon or grandgon, to the exclusion’ of her sister and 
sister's son. M. The above ruling has been followed in & recent case, 
Radha Kiehore Manjee, v. Raja Ram Mundle, 4th August 1866, 6, W. R, 
p. 147. 

These rulings however do not appear to be consistent with the gene 
ral principles of the Hindu Law, as the unmarried daughter does not 
acquire an absolute right in the Property inherited by her, and that 
Property therefore on her death ought to go not to her heirs, but to 
those of her father, who in the case supposed, ld be her married 
sisters, or sisters having male children, or in their default, the sons of 
her father's daughters then living, who would take per capita.—Thia 
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sons, sisters, or sisters’ sons, according to the same 
law, the sisters exclude the sons ; and if there be no 
sister, the property will be equally shared by her sons - 
and her sisters’ sons. “ This distirction does not seem 
to prevail any where but in Bengal. The author of 
the Considerations on Hindu Law has stated the fol- 
lowing case :—“ If there be three sisters who succeed 
jointly. to their father’s estate, A, B, and C, and sup- 
posing A to die childless, and B and C to survive her. 
Supposing also B to have one son, and C to have 
three sons,+and supposing C to have died before A, 
and B to have survived her ; it is agreed, that upon 


the death of A, her estate will go to B; but _ 


whether on the death of B, it shall go to her only 
son, or be divided between him and the three sons of 
C, is vewata guastio.” In this case, I apprehend; 
that if the property had devolved on the daughters 
at the time they were maidens, then on (’s death her 
property would go to her three sons, and not to her : 
sisters ; but if they were married at the time, it 
would go to her sisters ; and on the death of A, to | 
B; and on the death of B, her son and the sons of C 
would take per capita, and this upon the general 
principle, that property which had devolved on a 
daughter is taken at her death by the heirs of her 
father, and not by the heirs of the daughter, and the 
father’s heirs in this case are his daughters’ sons, 


Ne? 
subject has been discussed at great length in the 2nd volume, Vyavashia 
Durpana, p. 167. 
Verse 30, Section 2, Chapter xi. of the Déyabhaga seems to be con- 
clusive on the point. G. t 
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who are entitled to equal shares.* Under no cir-" 


cumstances can a daughter's son’s son or other des- 


* eendant, or her daughter or husband, inherit im- 


mediately from her-the property which devolved on 
her at her father’s death ; such property; according 
to the tenets of all the schools, will devolve on her 
father’s next heir, and will not go, as her Stridhun, 
to her own heir, . 

In default of daughters’ sons, the father inherits, 
according to the law as current in Bengal ; but ac- 
cording to other schools,t the mother sucteeds to the 
exclusion of the father. 

Tn default of the father, the mother inherits. Her 
interest, however, is not absolute, and is of a nature si- 
milar to that of the widow. In a case of property 
which had devolved on a mother by the decease of 
her son, the law officers of the Sudder Dewanny Adaw- 
lut held, that ‘the rules concerning property devoly- 
ing on a widow, equally affect property devolving on 
a mother.t On her death, the property devolves on 
the heirs of her son, and not on her heirs, 

In default of father and mother, brothers inherit ; 
first, the uterine associated brethren ; next the un- 
associated brethren of the whole blood*; thirdly, the 
associated brethren of the half blood ; and fourthly, 
the unassociated brethren of the half blood. The 

* Jim. Vah. in the -Déyabhaga, Chap. xi., Sec. 1, §§ 65, %.—Seo Case 
5, Chap. Rights of Daughters, &c., vol. ii, , 


t The different opinions on this point have been more fally stated in 
the note to Case 14, Rights of Daughters, &c., vol. in 
18. D. A. Reports, 





t Case of Musst, Bijia Dibia, v. Unnapoorna Dibia, 
vol. i, p. 164, new ed, pe2i5. 
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above order supposes that the deceased had only ute- 


_ rine or only half brothers, and that they were either 


all united or all separated. But if a man die, leaving 
an uterine brother separated, and an half brother as- 
sociated or re-united, these two will inherit the pro- 
perty in equal shares. Sisters are not enumerated in 
the order of heirs, : 
In a case recently decided in the Sudder Dewanny 
Adawlut, a question arose as to the relative rights of 
a brother and a brother’s son to succeed, on the death 
of a widow, to property which had devolved on her 
at the death of her husband, they being the next 
heirs. The Pundits at first declared, that a brother’s 
son (his father being dead) was entitled to inherit 
together with the brother. But this opinion was sub- 
sequently proved and admitted to be erroneous. In 
the succession to the estate of a grandfather, the right 
of representation unquestionably exists ; that is to 
say, the son of a deceased son inherits together with 
his uncle: not so in the case of property left by a 
brother, the brother’s son being enumerated in the 
order of heirs to a childless person’s estate after the 
brother, and entitled to succeed only in default of the 
latter. In the case in question, the deceased left two 
brothers and a widow, and the widow succeeding, one 
of the brothers died during the time she held posses- 
sion... The son of the brother who so died claimed, on 
the death of the widow, to inherit together with his 
uncle, and the fallacy of the opinion which maintained 
the justice éf his claim consisted in supposing, that 
on the death of the first brother the enen of inheri- _ 
26.27 
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tance of his other two surviving brothers immediately 
accrued, and that «the dormant right of the brother 
who died secondly was transmitted to his son. But, 
in point’of fact, while the widow survived, ncither 
brother had even an inchoate right to inherit the pro- 
perty, and consequently the brother who died during 


her life-time could not have transmitted to his son a 


tight which never appertained to himself* 

In default of brothers, their sons inherit’ in the 
same order ; but in regard to their succession, there 
is this peculiarity, that if. a brother’s sons, whose 
father died previously to the devolution of the pro- 
perty, claim by right of representation, they take per 


stripes with their uncle, being in that case grandsons 


inheriting with 2 son ; but when the succession de- 
volves on the brothers’ sons alone as nephews, they 
take per capita as daughters’ sons do. In the Subo- 
dhint it is stated, that the succession cannot, under 
any circumstances, take place per capita, but this opi- 
nion is overruled. He maintains also, that daughters 
of brothers inherit. In this opinion he is joined by 


Nanda Pandita, but the doctrine is elsewhere univer- 


sally rejected. . 
If default of brothers’ ‘sons, their graaidsons inherit 
in the same order, and in the same manner,{ accord- 





® Case of Rooderchunder Chowdhry, ». Sumbhoo Chunder Chowdhry, 
Sudder Dewanny Adawlut Reports, vol. iii., page 106, new ed. p 142, 


‘The same doctrine was maintained in the case of Musst. Jymunee 


Dibia, versus Ramjoy Chowdhry. Ibid. Pp. 289, new ed. p 385. 
t Ses note to AMitéeshard, page 359. e 
} It may here be observed, however, that no mas after separation 
can take place with a gypndson’s brother. Re-union can take place only 
2728 
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ing to the law as current in Bengal ; but the law o 
Benares, Mithild, and other provinces, does not enu 
merate the brother's grandson in the order of heirs 
and assigns to the -paternal grandmother*the plac 
next to the brother’s son.* 

Thus far, with the exceptions above noticed, th 
several sckools concur as to the order of inheritance 
but they differ more considerably with respect to th 
remoter heirs, as will be noticed hereafter. 

In default of brothers’ grandsons, sisters’ sons in 
herit, according to the law of Bengal ; but according 
to other schools, the paternal grandmother, as above 
stated, is ranked next to the brother’s.son, and the sis: 
ter’s son also is excluded from the enumerated heirs 
This point of law was established jn a case decided by 
the Sudder Dewanny Adawlut, in which the suit being 
for the landed estate of a deceased Hindu, situated in 
Bengal, by the son of his sister against the son of his 
paternal uncle, it was ruled, that according to the law 





with the three following relations: the father, the brother, and the 
paternal uncle. Vrikaspati, cited in the Déyabhdga, Chap. xi., Sec. 1, 
§§ 30. M. . 

® According to the general principles of Hindu law as laid down in 
the various works on the subject including the Mtidcsharé which is the 
highest authority in all the Schoois other than that of Bengal, the 
brother's grandson being a nearer Sapinda inherits in preference to the 
paternal grandmother. The enumeration of heirs in the Mitdcshard is 
not exhaustive but merely illustrative. Vide Amrit Kumaree Dabee, ». 
Lukhy Narain Chuckerbutty, 2, B. L. Rep., F. B., p. 28. Giree Dharee Lall 
Roy, v. The Government of Bengal, 1, B. L. Rep., P.C., p 44. According 
to the law as current in Mithilé claimants to inheritance as far as tho 
seventh and even the fourteenth in descent in the male line from a com. 
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of Bengal, the plaintiff would be heir, but according 


to the law of Mithil# the defendant.* 

‘There is 9 difference of opinion among different 
Writers oP the Bengal, school as to the whole and half 
blood ; some maintaining that an uterine sister’s son 
excludes the son of a sister of the half blood : but 
according to the most approved authofities, there 
should be no distinction. A sister’s daughter is nd 
where enumerated in the order of heirs.} 

In default of sisters’ sons, the inheritance ig thus 
continued, agreeably to the doctrine of «the Bengal 
school, as laid down in the Déyacramasangraha, 
Brother’s daughter's son—Paternal grandfather— 

* Paternal grandmother—Paternal uncle, his son and 
grandson—Paternal, grandfather’s daughter’s son— 
Paternal uncle’s daughter’s son—Paternal great- 
grandfather—Paternal great-grandmother—Paternal 
Rep., p. 13. Rutchyputty Dutt Sha, 2,M.1., App. p 132. The great- 
grandson of the Sreat-great-grandfather of the deceased is, according 
to the Mitdeshard, a nearer heir than his father’s sister’s gon. Thakur 
dibnath Singh, 5, B. L. Rep., p. 442. With the above case the reader 

. Would do well to compare the contemporaneous decision of the Privy 
Council in Bhya Ram Singh, 28th June 1870, 5,B.L. Rep., p.293, In this 
ease, which was an appeal from the Sudder fourt of Agra, their Lord- 
ships held that the great-great-great-grandson of the Sreat-great-great- 
grandfather was entitled under the Mitdcsharé to succeed as one of 


the gentiles or gotraja, and they referred to the case of Rutchyputty 
Dutt Jha. @. . 


© Case of Rajchunder Narain, », Goculchunder Goh, 8. D. A. Re- 
Ports, vol. i., page 43, new ed. p 56. See also Case 6, page 125, vol. ii, 

t Nanda Pandita and Balambhatta maintain, that the daughters also 
of sisters have a right of inheritance, but their opj jog 2% universally 
rejected on this point. See note to Mitsesharé, Dogs 348. See also 
& case reported in Appendix, Elem. Hindu Law, page 249. 
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prandfather’s brother, his son and grandson—Pater- 

nal great-grandfather’s daughte?’s son, and his bro- 

ther’s daughter's son. On failure of ‘all these, the 

inheritance goes in the maternal line to the maternal. 
grandfather ;* the maternal uncle ; his son and grand- 

son, and daughter’s son; the maternal great-grand- 

father, his sbn, grandson, great-grandson, and daugh- 

ter’s son; and tothe maternal great-great-grandfa- 

ther, his son, grandson, great-grandson, and daugh- 

ter’s son. In default of all these, the property goes 

to the remote kindred in the descending and ascend- 

ing line, as far as the fourteenth in degree ; then to 

the spiritual preceptor ; the pupil; the fellow stu- 

dent ;+ those bearing the same family name ; those 
descended from the same patriarch ; Brahmins learn- 

ed in the Vedas ; and lastly, to the king, to whom, 

however, the property of a Brahmin can never es- 

cheat, but must be distributed among other Brah- 

mins. 





* Tt has been remarked by Jagannétha, (page 530, vol. iii.) “That 
‘the son of a son’s end of a grandaon’s daughter, and theson ofa brother's 
and of a nephew's daughter, and so forth, claim succession in the order 
of proximity, befote the maternal grandfather ;” but this opinion does 
not seem to be supported by any authority. 

+ Seea Bombay-case cited in Elem. Hinde Law, Appendix, page 257, 
in which it was determined, that a fellow hermit is heir to an ancho- 
set; his pupil to an ascetic; and his preceptor to a professed student- 
of theology. M. 

+ This question was discussed by the Privy Council in case of Collec- 
tor of Muslipatam, v. Cavaly Vencata Narainapah, 30th July 1860, Suth. 
P. C. Judg., f. #47, in which it is held that on the death of a Brahmin 
without heirs, t{¢ sovereign power in British India is entitled to take his 
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The above order of succession, however, ig by no 
means universally adhered to, even among the wri- 

- ters of the Bengal school... After the sister’s son, 
Sricrishna Tarealancara, in hig commentary on the 
Déyabhdga, places the paternal uncle of the whole 
blood ; the paternal uncle of the half blood ; the son 
of the paternal uncle of the whole blood; the son of 
the paternal uncle of the half blood ; their grandsons 

3 Successively ; the paternal grandfather’s daughter’s 
son; the paternal grandfather ; the paternal grand- 


mother ; the paternal grandfather’s uteripe brother e: 


his half brother ; their sons and grandsons succes- 
sively ; the paternal great-grandfather’s daughter’s 
“* son ; the Sapindas ; the maternal uncle and the rest, 
who present oblatigns which the deceased was bound 
to offer ; the mother’s sister’s son 3 the maternal un- 
cle’s sons and grandsons ; the grandson of the son’s 
son, and other descendants for three generations in 
succession ; the offspring of the paternal prandfather’s 
grandfather, and other ancestors for three genera- 
tions ; the Samanodacas; and lastly, the spiritual 
teacher, &., &e. . 
‘The series of heirs is thus stated by the compilers 
of the Vivadarnavasetu> and Vivadabhangarnava.* 


r Durga, 28th August 1868, and on the authority of the above Privy Coun- 
cil decision it was held “ that the title of Government by escheat, even, 
to the property of a Brahmin ought te Prevail against any claimant 
who cannot show a better title.” Report of the Legal Ramem., North 

"Western Provinces, for 1868-69, page 17. G. be 
* Among modern digests, the most remarkable ar& the Vivddarna- 
_ vasetu, compiled by ordgr of Mr. Hastings ; Vivadasayarnaca, compiled 
E2 36-31 
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After the sister’s son, the grandfather, next the grand- 
mother ; and afterwards the enufneration proceeds as 
follows. Uncle—uncle’s son—grandson, and great- 
grandson—Grandfather’s daughter’s son—Great- 
grandfather—Great-grandmother—Their son, grand- 
son, great-grandson, and daughter’s son—Maternal 
grandfather—Maternal uncle, his son and grandson 
~The deceased’s grandson’s grandson (in the male 
line), his great-grandson, and his great-great-grandson. 
Then the ascending line succeed, namely, the pater- 
nal great-grandfather’s father, his son, grandson, and 
great-grandson.* 

The above cited four authorities are of the greatest 
weight in the province of Bengal ; and where they — 
differ, reliance may with safety ke placed on the Da- 
yacramasangraha of Sricrishnat. It will be observed, 
however, that all these authorities concur in the or- 
der of enumeration as far as the sister’s son, which 
perhaps is all that will be requisite for practical pur- 
poses ; and it would be but a waste of time to enter 
into any disquisition as to the differences of opinion 
entertained by writers of inferior importance. 





at the request Cf Sir William Jones; and the Vivédabhangarnava, by 
Jagannatha.—Colebrooke's Preface to Digest, page 23. 


®% Jagannatha so far differs froni ‘the series here given, that he as- 
signs a place next to the maternal uncle’s grandson to the maternal” 
great-grandfather and the maternal great-great-grandfather and their 
descendants, He also is of opinion, that of the male descendants of 
the paternal grandfather and great-grandfather, those related by the 
whole blood sKou)Z exclude those of the half blood. 


+ See the opinion of Mr. Colebrooke, cited in Elem. Hindu Law, 
Appendix, p. 261, f 
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According to the law as current in Benares, in default 

of the son, and son’s gon and grandson, the widow (sup- 

+ posing the husband’s estate to have been distinct 
and separate) succeeds to tha property under the 
limited tenure above épecified. But if hey husband’s 
estate was joint, and held in coparcenary, she is only 
entitled to maintenance. * 

In default of the widow, the maiden daughter 
inherits, In her’ default, the married indigent daugh- 
ter. In her default, the married wealthy daughter. 
Then the daughter's son, but the Vivadachandra, 
the Vivddaratnaeara, and Vivddachintamani, au- 

, thorities which are current in Mithilé, do not enu- 
merate the daughter’s son among the series of heirs.* 
The mother ranks«next in the order of succéssion,} 


® According to the commentary of Balambhatta, the daughter's daugh- 
ter inherits, in default of the daughter's son 4 but this is not the receiv~ 
ed opinion: and in a case decided by the Court of Sudder Dewanny 
Adawlut, according to the law of Bengal, (Sudder Dewanny Adawlut 
Reports, vol. ii., p. 290, new ed. p. 372,) it was determined, where two 
or four daughters died during the life-time of their mother, and one 
of them left a daughter, which daughter sued her aunts for a fourth 
of the Property in right of her mother, that there Was no legal founda- 
tion for the claim. M, The author of the Véodda Chintamani, a Mithilé 
work, has omitted the daughter's son from the serieg*of heirs ; but ac- 
cording to other authorities, including Mithilé legal writers, the right 
of a daughter's son, next to a daughter, is declared. In a claim by a 
~ daughter’s son, the Court held that such daughter's son is heir, dis- 
regarding his omission‘in the said work’; and thus ruling that the posi- 
tion in the Daya Crama Sangraha, that a daughter's son, “according to 
the Mithilé writers, is not an heir, is erroneous. Surja Kumari, v. Gan- 

dhrap Singh, 23rd Feb. 1837. 6, Sel. Rep., p. 142. G. 3° 
t The same commentator says, the father should indprit first, and then 


the mother, Nanda top the author of a commentary on the Mitéc- 
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and after her the father. In default of him, brothers 
of the whole blood succeed; and in their default, 
those of the half blood.* ; 

In their default, their sons ipherit successively ;f 
then the paternal grandmothey ;} next the paternal 
grandfather ; the paternal uncle of the whole blood ; 
of the half blood ; their sons successively ; the pater- 
nal great-grandmother ;§ the paternal grandfather, 


his son and grandson, successively ; the paternal great~ 


grandfather’s mother ;|| his father, his brother, his 


shard, concurs #n the opinion of Balambhatta. Apararea, another com- 
mentator, Camalacara, the author of the Vieédatandava, the authors of 
the Smritichandricd, Madana Rutna, Vyavahdramayuc ha, Vivddachan- 





drica, Rutndcara, and other authorities current in Benares, give the fa- - 


ther the preference over the mother, and Jimutavahana, Raghunandana, 


“and all éther Bengal authorities adopt this,doctrine ; but all the other 


Benares authorities follow the text of the Mitdcshard, which assigns the 
preference to the mother, while Scricara maintains that the father and 
mother inherit together, 


° Balambhatta is of opinion, that brothers and sisters should inherit 


together ; but this doctrine is not received. M. According to the law of 
inheritance prevailing in Bombay, sisters succeed to the estate of their 


deceased brother. Venayeck Anundrow, v. Luxom Baee. 9, M.L, App. | 


p. 516. A sister cannot inherit (except in Bombay) as heir to her brother. 


Ramdyal Deb, v. Magnee. 28th Nov. 1864. 1, W. R., p 227, Guman _ 


Kumari, v. Srikant Neogee, 2, Sevestre H.C, Rep., p 460. G. 


+ And, according to Balambhatiarbrothers’ daughters, and brothers’ 
sons inherit together ; but neither is this opinion followed. 

t Sricara Acharjya maintains, that she brothers’ grandsons have e title 
to the succession in default of the brothers’ sons ; and this opinion is 
also held by the author of the Vivddachandrica, but by ne other autho- 
rity.; and there is the same difference of opinion, as to the relative prio- 
rity of the grandmother, as has been noticed in the case of the father 
and mother. © 

§ The same diphonce of opinion exisis in this case also, 

| And in this case, a 
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brother’s son. In default of all these, the Sapindas 
in the same order‘as far as the seventh in degree, 
~ which includes only one grade higher in the order of 
ascent than the heirsabove enumerated. In default 
of Sapindas, the Samanodacas succeed 3 and these in- 
clude the above enumerated heirs in the same order 
as far as the fourteenth in degree.* In default of 
the Samanodacas, the Bundhoos or cognates succeed: 
These kindred are of three descriptions ; personal, 
paternal, and maternal. The personal kindred are, 
the sons of his own father’s sister ; the sons of his 
own mother’s sister, and the sons of his own mater- 
‘ nal uncle. The paternal kindred are, the sons of his 
father’s paternal aunt, the sons of his father’s mater- 
nal aunt, and the sqns of his father’s maternal uncle. 
His maternal kindred are, the sons of his mother’s 
paternal aunt, the sons of his mother’s maternal aunt, 
and the sons ‘of his mother’s ntaternal unele.t In 


eee 


® The term Gotraja (or gentiles) has been defined to signify Sapindas 
and Samanodacas by Balambhatta, and in the Subodhini, &c. M. 


Tt According to the Mitécsharé the sister's son 48 entitled to inherit 
as a Bandhu. Amrit Kumari Dabee, v. Lukbynarain Chuckerbuity. 
12th Sept. 1868, 2, B. L. Rep., F. B., p. 28, G. . 


} See Mitéesharé, page 352. In this series, no provision appears to 
have been made for the tmatemal relations in the ascending line ; but 
» Vachespatimiara inthe Vivadachintamani, assigns to “ the maternal uncle 
and the rest,” (Matooladi,) a place in the order of succession next to 
the Samanodacas; and Mitramisra, in the Veeramitrodaya, expresses 
his opinion, that as the maternal uncle’s son inherits, he himself should 
be held to have the same right by analogy. M. The gnameration of 
Bandhus, or cognate kindred, given in the step te Ch. ii., Sec. 6, 
Art, i, is not eXhaustive. The maternal uncle and the father’s maternal 
j 33.34 
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default of them, the Acharjya or spiritual preceptor, 
the pupil, fellow student in theology, learned Brah- 
mins ; and lastly, always excepting the property of . 
Brahmins, the estate escheats to the ruling power. 
. The order of succession as it obtains in Mithilé 
corresponds with what is here laid down. In the 
case of Gungadutt Jha, v. Sreenarain and Musst. 
Leelawutee, (Sudder Dewanny Adawlut Reports, 
vol. il, page 11, new ed. p 13,) it was determined, 
t according to the law as current in Mithild, 
claimants to inheritance, as far as the seventh (Sapjn- 
das) and even the fourteenth in. descent (Samanoda- 
cas) in the male line from a common ancestor, are 
preferable to the cousin by the mother’s side of the * 
deceased proprietor ; that is to say, his mother’s sis- 
ter’s son. Had the case in question being decided 
according to the law of Bengal, (which, the parties 
there residing, would have so happened ; had it not 
been determined that a person settling in a foreign. 
district shall not be deprived of the laws of his native 
district, provided he adhere to its customs and usages, ) 
the mother’s, sister’s son would have obtained the 
preference ; that individual ranking, agreeably to the ~ 
law of Bengal, between tha Sapindas and the Sama-. 
nodacas, as was exemplified in the case of Roopchurn 
Mohapater, ». Anund Lal ‘Khan, (Sudder ‘Dewanny . 
Adawlut Reports, vol. ii., page 35, new ed, p. 45,) in. 
which it’ was determined, according to an exposition 





uncle will take, ag heirs in preference to the Crown. Gireedhari Lall 
Roy, v, The Govgfament of Bengal, 17th July 1868, 1, B.L. Rep., F, B., 
p44. G, ; 
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of the Hindu law as current in Bengal, that the son 

of a maternal uncle {who is also a Bundhoo) takes the 
“ inheritance in preference to lineal descendants from a 

common ancestor, beyond the third in ascent. 

The order of succession, agreeably tq the law as 
current in the south of India, does not appear to differ 
from that of Benares. au 

In the” Vyavahéramayue’ha, an authority of great 
eminence in the west of India, a considerable devia: 
tion from the above order appear ; and the heirs, aftem 
the mother, are thus enumerated. . The brother of the 
whole blood, his son, the paternal grandmother, the 

,Sister,* the paternal grandfather, and the brother of 
the half blood, who inherit together. In default of 
these, the Sapindase, the Samanodacas, and the Bun- 
dhoos inherit successively, according to their degree of 
proximity. 

. . It may be stated, as a general principle of the law 
as applicable to all the schools, that he with whom 

‘rests the right of performing obsequies is entitled to 
preference in the order of succession ; but there are 
exceptions to this rule ; for instance, in the case of a 
widow dying and leaving o brother and daughter her 
surviving, the daughter takes to the exélusion of the 





© The Bombay Reports, vol. ii., page 471, exhibit a case demonstrative 
of the sister’s tight according to this doctrine, and in a suit between two 
cousins for the property of their maternal uncle, it was held that nei- 
ther had any right during the life-time of their uncle's sister. There is 
another similar case in vol. i, page 71. But thigadmission of the sis- 
ter seems pecyliar to the doctrine followed on tha? ide of India. See 
Colebrooke, cited in Appendix, Elem. Hindu Law, page 252. 
| : = 3536, 
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brother, although the exequial ceremonies’ must be 
performed by the latter.* The passages of Hindu 
law which intimate that the succession to the estate ” 
and the right of pecforming chsequies go together, 
do not imply that the mere act of celebrating the 
funeral rites gives a title to the succession ; but that 
the successor is bound to the due performance of the 


‘last rites for the person whose wealth has devolved 





* Elem, Hin. Law, App., pp. 245 and 251, 
t Note to 8. D. A. Reports, vol. i,, p. 22, new ed. p. 29. 
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OF STRIDHUN, OR WOMAN'S SEPA- 
RATE PROPERTY. we a 





This description of property is not governed by the: 
ordinary rules of inheritance. It is peculiar and dis- 


tinct, and the succession to it varies according to cir- 


cumstances. It varies according to the condition of 
the woman, and she means by which she became 


possessed of the property.* . 
In the Mitdeshard, whatever a woman may have 


acquired, whether by inheritance, purchase, partition, 


Sanne 


® According to the Hindu law, there are several sorts of his species 

of property, some of which are as follows. Adhyagnica, or what was 

given before the nuptial fire. ° Adhyabahana, or what was given at the 
bridal procession. Preetidatta, or what was given wm token of affection. 
Matripitri and Bhratridatta, or what was received from. a mother, 
father, and brother, Adhividhaniqg, ora gift on a second marriage, i. e,,. 
wealth given by a man for the sake of satisfying his first wife, when 

desirous of espoysing a second. Parinayayung, or paraphernalia. 
Anwadhayica, or gift subsequent. Sowdayica, or gift from affectionate. 
kindred. Sulea, or perquisite. Yautuca, or what was received at mar- 

riage, Padabundanica, or what was given to the wife inzeturn of her 

bumble salutation. , Some lawyers class the Preetidatta and the Pada- 

bundanica as ongspecies of woman’s property, under the #ppellation of 

Lavanyarjita, ca what was gained by loveliness. < 
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seizure, or finding, is denominated woman’s property, 
but it does not constitute her-peculium. Authors 
differ in their enumeration of the various sorts of 
Stridhun, some confining the number to eight, others 
to six, others to five, and others to three ; but as the 
difference consists in a more or less comprehensive 
classification, it does not require any particular notice. 
The most comprehensive definition of a married wo- 
man’s" peculium, is given in the following text of 


siagfinition of” Menu :— What was given before the nuptial fire, 
ac 


UN, = 
cording to 
Meme. 


Succession to 


Where the 
deceased was 
+ mumarried ; 


what was given at the bridal procession, what was 
given in token of love, and what was received from 
a mother, a brother, or a father, are considered as the 
sixfold separate property of a married woman.”* And ~ 
it may be here observed, that Stridhun which has once’ 
devolved according to the law of succession which 
governs the descent of this peculiar species of proper- 
ty, ceases to be ranked as such, and is-ever afterward 
governed by the ordinary rules of inheritance : for 
instance, property given to a woman on her marriage » 
is Stridhun, and passes to her daughter, at her death ; 
but at the daughter’s death, it passes to the heir of 
the daughter like other property ; and the brother of ~ 
her mother would be heir,in preference to her own 
daughter, such daughter being a widow without issue. 
To such.property left by an unmarriéd woman, the 
heirs are her brother, her father, and her mother 
successively ; and failing these, her paternal kinsmen 


in due order. * 





ee 
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To such property -left by a married woman given 

to her at the time-of her nuptials, the heirs are her 
rt daughters; the maiden, as in the ordinary law of 
inheritance, ranking first, and then the married 
daughter likely to have male issue.* The barren and 
the widowed daughters, failing the two first, succeed 
as cohgirs. In default of daughters, the sen succeeds ; 
then the daughter’s son,} the son’s scn, the great- 


grandson in the male line, the son of a contemporary 
wife, her grandson and her great-grandson in the’ 


male line. In default of all these descepdants, sup- 
posing the marriage to have bzen celebrated accord- 
ing to any of the five first forms,t the husband suc- 
ceeds, and the brother, the mother, the father. But 
if celebrated according to any of the three last forms,§ 


—-_ eee 


° It may here be mentioned, that at the denth of a maiden or betrothed 
daughter on whom ghe inheritance had devolwed, and who proved barren, 
or on the death of a widow who had not given birth to a son, the sue- 
cession of the property which they had so inherited will devolve next on 
the sisters having and likely to have male issue ; and in their default, on 
the barren and widowed -daughters. M. Property given by a Hindu 
to his daughter on the occasion of her marriage, is Stridhana, and passes 
to her daughter at her death. Prankishen Singh, & Bhogwatee. 25th 
April 1793. 1, Sel. Rep, p. 3. G. . 


t According to Jimutavahana, "the right of the dasghter’s son is post- 


poned to that of the son of the contemporary wife ; but his opinion in 
this respect is refuted by Sricriskna and other eminent authorities. 


And where 
married, 3 


¢ For an enumeration of these forms, see the chapter of Manu on . 


Marriage. ; ‘ 
§ The justice of this order of succession does not at first sight seem 
obvious, at least gf regards the Asura marriage, where mqney is advanc- 
ed by the famfly of the bridegroom, and to whiet, tiferefore, it would 
appear equitaSle that it should revert on the death ofthe bride. 
j 38-39 
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the brother is preferred to the husband, and both 
are postponed to the mother and father. In default 
of these, the heirs are successively as follows :—Hus- 
band’s younger brother, his younger brother’s son, 
his elder brother’ 8 son, * the sister’s son, husband’s. 
sister’s son, the brother’s son, the son-in-law, the 
father-in-law, the elder brother-in-law, the Sapindas, 
the Saculyas, the Samanodacas. 


To such property left by a married woman given 
to her by her father, but not*at the time of her nup- 
t'als, the heirs are successively, a maiden daughter, a 
son, a daughter who has or is likely to have male: 


issue, daughter’s son, son’s son, son’s grandson, the. . 


great-grandson in the male line, the son of a contem- 
porary wife, her grandson, her great-grandson in the 
male line. In default of all these, the barren and the 
widowed daughters,succeed as coheirs, and then the 
succession goes as in the five first forms of marriage. 


To such property left by a married woman not 
given to her by her father, and not given to her at 
the time of ker nuptials, the heirs are in the same 
order as above, with the exception that the son and 
unmarried daughter inherit together, and not succes- 


s 
—_-.— 





© This hotvever is not consistent with the Déyabhéga, which recites - 


in Ch. 4, Sec. 3, para. 37, that after the husband’s younger brother, “the 
son either of her hughand’s elder or of his younger B ether, is heir, &e.” 
From this, and! ‘from the reasons of the inheritance ot 
that the sons of both the brothers inherit together. @. x 
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sively, and that the son’s son is preferred to the 
daughter's son.* 

It may here be observed, that the Hindu law re- 
cognizes the absolute dominion of a married woman 
over her separate and peculiar property, except land 
given to her by her husband, of which she is at liberty 
to make any disposition at pleasure. He Has neverthe- 
less power to use the woman’s peculium, and eqnsume 
it in case of distress ; and she is subject to his con- 
trol, even in regard to her separate and peculiar 


property.} . 


© But Raghunandana holds, that in the case of a married woman 


“dying without issue, the husband alone has a right to the property of hia 


wife, bestowed on her by him after marriage; but that the brother has 
in such case the prior right to any property which may have been given 
to her by her father and mother, 


t The order above given is chiefly taken from Colebrooke’s translation 
of the Déyabhaga, page 100. 1 do not nd that the law in this par. 
ticular varies materially in the different schools 3 except that (as in the 
case of succession to ordinary property) a distinction is made by 
the law of Benares: and other schools, between wealthy and indigent 
daughters, There are also many other nice distinctions and discrepan- 
cies of opinion, of which the following are specimens, and which it is 
unimportant to notice at greater length in this place. According to 
Jimutavahana and the mass of Bengal aythorities, the property of a 
deceased woman not received at her nuptials, and dot given to her by 
her father, goes to her son and to her unmarried daughters in‘equal 
portions, whether the latter have been betrothed or otherwise. Jagan- 
ndtha is of opinion, that the Succession of a daughter who has been 
betrothed is barred by the claim of one who has not been affianced, and 
that both cannot have an equal right to inherit with abrothe. Raghunan- 
dana denies that there is any text justifying the succession of a be- 
trothed. daughtex/ The authors of the Vyavahéramayue'ha, and Beera- 
mitrodaya disti ctly state, that in defanlt of a miMerdaughter, amar- 
ried one whos¢ hesband is living takes the inheritancg with her brother. 
According the Mitgeshara and other ancient authorities current in 
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Benares, the brothers and sisters cannot under any circumstances inherit 
together ; while Madhavdcharjya states, that sons and daughters inherit 
their mother’s peculium together, only where it was derived from the ~ 
family of the husband; and Bachespati Bhuttdcharjya, on'the other 
hand, contends that they inherit simultaneously in every instance, except- 
ing that of property received at nuptials, and given by parents. The 
conflicting doctrines in matters such as the above, of minor moment 
might be multiplied almost ad infinitum. M. Property given by a Hindu 
to his sister and paternal uncle's daughter was held to be at their entire 
‘disposal as their Sandayica Stridhana or peculiar property, by gift from 
affectionate kindred. Gossain Chand Kobraj, v. Kishenmonee. 8th July 
1836. 6, Sel. Rep., p.77.  Semble. Property given by a Hindu who has - 
married two wives, to his first wife, by a written instrument attested 
by witnesses it: order to satisfy her in respect of his second marriage, is 
her property as Stridhana, and she may sue her husband for it as for 
debt. G. », K. East’s Notes, Case 129. A woman can dispose of Stri- 
dhana at pleasure by gift, will or sale (except immoveable property given 3 
to her by her husband.) Tincowri Chatterjee, v. Denonath Banerjee, 
25th May 1865. 3, W. R., p. 49. According to the Afitécshard and the 
Vivéda Chintamanee, all property that a woman inherits does not 
thereby become Stridhana, so as, after her death, to descend to her 
heirs, Punchanund Ojha,v. Lalshan Misser, 3, w. R., 17th July. 1865, 
p. 140. G. 


. 
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’ Having treated of the subject of property acquired 
by succession, it remains to treat of that which is ac- 
quired by partition while the ancestor survives, and 
by partition among the heirs, after succession. 

# The father’s consent is requisite to partition, and, Father's come , 
while he lives, the sons have not, according to the law te raridon in : 
of Bengal, the power to exact it, excepting under """ 
such circumstances as would altogether divest him of Bxooption, 
his proprietary right, such as hia degradation, or his 
adoption of a religious life, Jagannatha has, indeed, Opinion of 

ee Jagannath  ~ 
- expressed an opinion, that Sons, oppressed by a step- 

mother or the like, may apply to the king, and obtain , 

® partition from their father of the patrimony inherit- 

ed from the grandfather, though not a partition of 

wealth acquired by the father himself. Po the father’s Condition, 

right of making a partition there is but one condition 

annexed, namely, that the mother be past childbear- 

ing, and this’ condition applies to ancestral immove- 
able property alone; as to his self-acquired estate, 


whether fe of moveable or immoveable pro- 


fa 


perty,, and. ghe ancestral Property of*wHatever des- 
cription which may have been usurped bY a stranger, 
but’ recovered byj the father, his own consentis the 


Partition of 
ancestral es- 
tate demand. 
able by sons 
according to 

e law of 
Benares, 


How to be 
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only requisite to partition. But the law as current 
in Benares and other schools, differs widely from that 
of Bengal, in respect to partition of the ancestral es- 
tate, which, according ‘to the forrier, may be enforced 
at the pleasure of the sons, if the mother be incapable 


_ of bearing more issue, even though the father retain 


his worldly affections, and though he be averse to 
partition.* 

According to the law of Bengal, the father may 
make an unequal distribution of property acquired 
by himself exclusively, as well as of moveable ances- 
tral property, and of property of whatever description, 
recovered by himself, retaining in his own hands as - 
much as he may think fit ; and should the distribu- 
tion he makes be unequal, or should he without just 
cause exclude any one of his sons, the act is valid, 
though sinful; not-so with respect to the ancestral 
immoveable estate and property, to the acquisition of 
which his sons may have contributed : of such pro- 
perty the sons are entitled to equal shares ; but the 
father may retain a double share of it, as well as of 
acquisitions made by his sons. 

The law of. Benares, on the other hand, prohibits 
any unequal distribution by the father of ancestral 
property of whatever description, as well as of im-_ 
moveable property acquired by himself. At a distri- 
bution of ‘his own personal acquisitions even, he can- 
not, according to the same law, restyve more than 
two shares ‘for’ himself ; and as the mie of factum 
valet does not apply in that school, any unequal dis- 

° Mitac., Chi, ta ; 
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tribution of real property must be considered as not 
only sinful, but iegal.* ; 

This subject has been treated of at great length by 
the author of the -Considerations on Hindu Law, in 
the chapter on gifts and unequal distribution : and 
though he confesses it to be one of a most perplexing 
nature, from the variety of opposite decisions to which 
it has given rise, yet he inclines to the opinion, that 
a gift of even the entire ancestral immoveable proper- 
ty to one son, to the exclusion of the rest, is sinful, 
but nevertheless valid, if made. It must be recollect- 
ed, that he was treating of the law as current in Ben- 
gal only, and not elsewhere. My reasons for arriv- 
ing at an opposite opinion are ; first, because the doc- 
trine for which I gontend has been established by the 
latest decision, founded on a more minute and delibe- 
Tate investigation of the law of the case than had ever 
‘before been made; and secondly, because the only 

, authority for the reverse of this doctrine consists in 
the following passages from the Ddyabhdga -—“ The 
texts of Vyasa exhibiting a prohibition are intended 
to show a moral offence ; they are not meant to invali- 
date the sale‘or other transfer. >Therefore, since it ig 
denied that a gift or sale should be made, the precept 
is infringed by making one ; but the gift or transfer 

"is not null, for a fact cannot be altered by a hundred 








Aebrooke, cited in Elem. Hin. Law, App., p. 5; and as to 

the father’s incompetency to dispose of immoveab?s property, though 

acquired b himself, gee Thid, p. 7. : 
po a2 “44-45 - 
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texts.” Now if these passages are to be taken in a 
general, sense; if they are to be held to have the 
effect of legalizing or at least rendering valid all acts 
committed in direct opposition to the law, they must 
have the effect of superseding all law ; and it would 
be better at once to pronounce those texts alone to 
be the guide for our judicial decisions. The example 
adduced by the commentator to illustrate these texts, 
clearly shows the spirit in which this unmeaning, 
though mischievous dogma was delivered ; he declares, 
that fact cannot be altered by a hundred texts, 
in the same manner as the murder of a Brahmin, 


though in the highest degree criminal and unlawful, . 


having been perpetrated, there is no remedy, or in 
other Words, that the defunct Rrahmin cannot be 
brought to life again. The illustration might be ap- 
posite, if there were no such thing as retribution, and 
if the law did not exact all possible amends for the 
injury inflicted. But what renders this conclusion 
less disputable is, that the texts of Vyasa in question 
oceur in the chapter of the Déyabhdga which trents 
of self-acquisitions, and has no reference to ancestral 
property. If any additional proof be wanting of the 
father's incompetency to dispose of ancestral real pro 


perty by an unequal partition, or to do any other act . 


with respect to it which might be prejudicial to the ~ 


interests af his son, I would merely refer to the pro- 
vision contained in Chap. iii, Sect. 7, §§ 10, of the 


translation of, the extract from the Mideare relative 
to judicial proceedings. The rule is in th following 


terms : “ The ownership of father end son is the same. 
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"in land which was acquired by his father,” &. From 
_this text it appears, “that in the case of land acquired 
“by the grandfather, the ownership of father -and son 
is equal ; and therefore, if the father make away with 
the immoveable Property so acquired by the grand- 
father, and if the son has recourse to a court of jus- 
tice, a judicial proceeding will be enteftained be- 
" tween the father and son.” 
qdissertation as to who are fit parties in judicial pro- 
ceedings ;- and although the indecorum of a contest 
wherein the father and gon are litigant parties haa 
been expressly recognized, yet, at the same time, the 
pights of the son are declared to be of so inviolable 4 
‘hature, that an action by him for the maintenance of 
. them will lie against his father, and that it is better 
there should be a breach of moral decorum than a 
violation of legal right. 7 
The question as to the extent to which an unequal 
distribution made by a father in the province of Ben- 
: gal should be upheld, has been amply discussed also 
. in the report of 4 case decided by the Court of Sud- 
der Dewanny Adawlut in the year 1816,* wherein it 
yas determined, that an unequal distribution of an- 
cestral immoveable property is illegal and invalid, and 
_ that the unequal distribution of property acquired by 
Fhe father, and of moveable ancestral property, is le- 
gal and valid, unless when made under the influence 


of a motive which is held in law to deprive a person 
of the power tofeake a distribution. Ttewag declared, 

© For, the whgle of the argument, see Sudder Dewanr¥ Wdawlut Re- 
Ports, vol. ii, page 214, new ed. p. 259, 
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in a note to that case, that the validity of an unequal 
distribution of ancestral immbveable property, such 
.88 is expressly forbidden by the received authorities: 
on Hindu law, canngt be maintained on any construc: 
tion of that law, by Jimutavahana or others. Jagan- 
ndtha, in his Digest, maintains an opinion opposite to 
this, and lays it down, that if a father, infringing the 
“law, absolutely give away-the whole or part of the 
Opinion | of immoveable ancestral property, such gift is valid, pro-. 
over-rated.  Vided he be not under the influence of anger or other 
disqualifying motive : and admitting this doctrine to 
be correct, it must be inferred a@ fortiori that he is 
authorized to make an unequal distribution of such 
property ; but the reverse of this doctrine has been 
established by the mass of authorities cited in the case. 
above alluded to. 
Rf oealong In the event of a son being born after partition 
tition, made by the father, he will be solé heir to the pro- 
perty retained by the father ; and if none have been 
retained, the other sons are bound to contribute to a 
Childloes share out of their portions. According to Jimutava- 
wives entitle: aay’ 5 
to share 20 hana, Raghunandana, Sricrishna, and other Bengal au- 
Bengal autho- thors, when partition is made by a father, a share equ 
to that of a‘son must be given to the childless wife, not 
to her who has male issye. But the doctrine laid 
Opinion of down by Harinatha is, that if the father reserve two or 
Hanndiha. rmore shares, no share need be assigned to the wives, 
because their maintenance may be sypplied out of the 
Vivédérna- POrtion -reserred. It is also laid d in the Viva- 
Cie darnavasety, that an equal share to a is ordained, 
in a case where the father gives equal bhares to his: 
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Sons ; but that where he gives unequal portions, and 
-reserves a larger share for himself, he is bound to 
’ allot to each of his wives, from the property reserved 


or 
a 


by himself, as much* as may afnount to the average: 


share of a son. These shares to wives are allotted 
only in case of no Property having been given to them. 


According to some authorities, if a wife had received , 


‘_, Property elsewhere, a moiety of a son’s share should 
Phe allotted to her ; but according to other authorities, 
the difference should be made up to the wives be- 
tween what they have received and a son’s share. The 
doctrine maintained by Jagannétha is, that if the wife 
Has received, from any quarter, wealth which would 
have devolved ultimately on her husband, such wealth 
h should be included in‘the calculation of her allotment 7 
, but if she received the property from her own father 
' OF other relative, or from the maternal uncle or other 
» collateral kinsman of her husband, it should not be 
: included, her husband not having any interest therein, 
‘The law as current in Benares, Mithild, and else- 
“ where, differs from the Bengal school on, this subject, 
pond is not in itself uniform or copsistent, Vijnya- 
neswara ordains: “ When the father, by his own 
choice, makes all his sons partakers of equal portions, 
pais ' wives,. to whom pecutiar property had not been 
agiven by’ their husband or father-in-law, must be 
made participants of shares equal to those of sons.” 
But if separat property had been given, the same 
authority subyéquently directs the allotmerft of half a 
Share ; “or # any had been given, let him Wsign the 
fialf.” Acoording te Madhavacharjya, if the father by 

‘ . 48 
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‘the shares of 


wives, 
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his own free will make his sons equal participants, be 
ought to make his wives, to whom no separate property 
has been given, partakers of a share equal to that of a 
son ; but if such property has been presented to her, 
then a moiety should be given. Cumulacara, the 
author of the Vivddatandava, declares generally, that 


cwhether the father be living or dead, his wives are 


respectively entitled to a son’s portion. But Sulapani, 


‘in the Dipacalica, maintains, that if the father make 


Sum of the 
arguments, 


an equal partition among his sons by his own choice, 
he must give equal shares to such of his wives only 
as have no male issue: and Helayudha also Jays it 
down, that wives who have no sons are here intended 
Misra contends, that “ when he reserves the greater 
part of his fortune, and gives some trifle to his sons, 
or takes a double share for himself, the husbend 
must give so much wealth to his wives out of his 
own share alone : accordingly, the separate delivery 
of shares to wives is only ordainéd when he makes an 
equal partition.” The sum of the above arguments 
seems to be, that in the case of an equal partition 
made by a father among his sons, his wives who ar 
destitute of male issue take equal portions ; “that,” 
where he reserves a large portion for himself, his 
wives are not entitled to ary specific share, but MUShy, 
be maintained by him; and that, whére unequal 
shares are given to sons, the average of the shares of 
the sons should be taken for the purpose of ascertain- 
ing the allotments of the wives. ‘Fhe same rules 
apply also-<o paternal grandmothers, in ese of parti- 
tion of the anéestral PRCPEEhy: ; < 

; $8: 49 7 
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At any time after the death, natural or civil, of 
their parents, the brethren are competent to come to 
a partition among themselves of the property, move- 
able and immoveable, ancestral and acquired ; and, 
according to the law as received in the province of 
Bengal; the widow is not only entitled to share an 
undivided estate with the brethren of her husband, 

- but she may require from them a partition of it, 
although her allotment will devolve on the héirs of 
her husband after her decease.* Partition may be 

_tmade also while the mother survives. this rule, 

. though at variance with the doetrine of Jimutavahana, 
- has nevertheless been maintained by. more modern 

" authorities, and is universally observed.in practice. 

Nephews whose «fathers are dead, are entitled, as 
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far as the fourth in descent, to participate equally with - 


' the brethren. These tae per stippes, and aity one of the 
co-parceners may insist on the partition of his share.} 
But in all such cases, to each of the father’s wives 
who is a mother, must be assigned a share equal to 
‘that. of a son, and to the childless wives a sufficient 
maintenance ; kut according to the Mitéeshard and 





© See note to the case of Bhyroochand Rai, v. Russgomunee, Sudder 
Dewanny Adawlut Reports, vol. a p. 28, new ed. p. 36, and case of 
Neelkaunt Rai, v. Munee Chowdrain, Ibid, p. 58, new ed. p.77, also case 
of Rani Bhawani Dibia and another} ». Ranee Soorujmunee, Ibid, p. 135, 
new ed. p. 179, The reverse is the case, according to the law of Benares. 
See the case of Dulject Singh, v. Sheomunook Singh, Ibid, ps59, new ed. 
p. 79, a 


+ Dig., vol. iii, p. 78, Se ye 
t Caty éyana, cited in Dig., vol. iii,, p. 7; and see Elem.. Hindu Law 
Appendix, p, 292, . : . 
i E 4950 
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other woks current in Benares and the southern 
provinces, childless wives are also entitled to shares, 
the term mata bging interpreted to signify both 
mother and step-mother. The Smritichandrica is the 
only authority which altogether excludes a mother 
from the right of participation. To the unmarried 
daughters such portions are allotted’as may suffice for 
the due celebration of their nuptials.* This portion 
has been fixed at a fourth of the share of a brother : 
in other words, supposing there is one son and one 
daughter, the estate should be made into two parts, and 
one of those two parts made into four. The daughter 
takes one of these fourths. If there be two sons and 
one daughter, the estate should be made into three 
parts, and one of these three parts made into four. The 
daughter takes one of these fourths, or a twelfth. If 
there be one son and two daughters, the estate should 
be made into three parts, and two of those three parts 
made into four. The daughters take each one of 
these fourths.¢ But according to the best authorities, 
these proportions are not universally assignable ; for 
where the estate is either too small to admit of this 
being given without inconvenience, or too large to 
render the gift of such portion unnecessary to the 
due celebration of the nuptials, the sisters are entitled 
to so much only as may suifice to defray the expenses . 

Sister’sinter- Of the marriage ceremony. In fine, this provision 

#3, ™ for the sisters, intended to uphold the general res- 
pectability of the family, is accorded rather as a 
. © Elem. Hindu ie App., pp. 86 and 97. 


+ Mitac, ytnheritance, Chap. i., §§ 7. 
KOKI 
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matter of indulgence, than prescribed as a matter of 


right.* . 

Any improvement to joint property effected by 
one of the brethren,sdoes not confer on him a title to 
a greater share ;+ but an acquisition made by one, 
by means of his own unassisted and exclusive labour, 
entitles the acquirer, according: to the’ law as cur- 
rent in Bengal, to.a double share on partition., And 
it was ruled by the Sudder Dewanny Adawlut, that 
where an estate is acquired by one of four brothers 
living together, either with aid from jomt funds, or 
with personal aid from the brothers, two-fifths should 
be given to the acquirer, and one-fifth to each of the 
other three.t But according to the law as currentin 
Benares, the fact ofsone brother’s having contributed 
personal labour while no exertion was made by the 
other, is not a ground of distinctign. If the patrimo- 


the joint stock have not been used,|| he by whose sole 








* The question has been fully discussed by the author of the Con- 
siderations on Hindu Law, page 103 e¢ seg. The inconsistency of the 
tules has been pointed out; but the same coneliision is arrived at, 
namely, that the sister’s is a claim rather than*a right. See the opinion 
of Mr. Sutherland, cited in Elem. Hin. Law, App., p. 301, which is to the 
same effect ; and of Mr. Colebrooke, Ibid. pp. 361 and 385, 

¥ Mitac, Chap. i., Sec. 3, §§ 2; and Case 15, Vol. ii, Chap. Effects 
liable and not liable to Partition, (note.) 

TS. D. A. Reports, vol. i, page 6, new ed, p. 7.. i: 

§ See note to Precedents, Case 4, Chap. of Sona, &c., vol. ii. 

| What constitutes the use of Joint stock is net unfrequently very 
difficult to determine, and no general rule can be laid down applicable 
to all cases thj't may ariae. Each individual pase muby*ag decided on, 


its own merit See Elem. Hindu Law, App., p. 306, - 
‘ m2 51.52 
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labour the acquisition has been made is alone entitled 

to the benefit of it.* And where property has been 

acquired without aid from joint funds, by the exclu- 

sive industry of one member of-an undivided family, 

others of the same family, although they were. at the 

time living in coparcenary with him, have no right to 

Caso of lend participate th his acquisition. The rule is the same 

recovered, 

With respect to property: recovered, excepting land, 

of which the party recovering it is entitled to a fourth 

more than the rest of his brethren.t It has also been 

ruled, that if lands are acquired partly by the labour 

of one brother, and partly by the capital of another, 

each is entitled to half a share; and that if they 

were acquired by the joint labour and capital of one, 

and by the labour only of the other, two-thirds.should 

belong to the former, and one-third to the latter ; but 

this provision seemg rather to be founded on a princi- 

ple of equity than any specific rule of Hindu law.§ 

Presents received at nuptials, as well as the acqui- 

sitions of learning and valour, are, generally speaking, 

not claimable by the brethren on partition ; and there 

are some things not subject to the ordinary law of 

Property not partition : but for’ a more detailed account of indivi- 
piltion, ”” gible and specially partible, the reader is referred to 
the translation of Jaganndgha’s Digest, vol. iii., page 

332 et seg., and to the chapter in vol. ii, treating of 





* Dig, vot. iii., p. 110. 
+ Kaleepershaud Rai and others, ». Degumber®Rai, S. D. A. Reports, 
vol. ii., p. 237, new ed. p. 305. 


t Sancha, cited in Ibid, p. 365 ; and Elem. Hin. Law, App., p. 313. 
5 g Pe a ee me a se 
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effects liable and not liable to partition. According 
to the more correct’ opinion, where there is an undi- 


vided residue, it is not subject to the ordinary rules — 


of partition of joint property : jn other words, if at'a 
general partition any part of the property was left 
joint, the widow of a deceased brother will not parti- 
cipate, notwithstanding the separation, but such undi- 
vided residue will go exclusively to the brother.* ° 

Partition may be made without having recourse to 
writing or other formality ; and in the event of its 
being disputed at any subsequent period, the fact may 
be ascertained by circumstantial evidence. It cannot 
always be inferred from the manner in which the bre- 
thren live, as they may reside apparently in a state 
of union, and yet,» in matters of property, each may 
be separate ; while, on the other hand, they may re- 
side apart, and yet may be in q state of union with 
respect to property: though it undoubtedly is one 
among the presumptive proofs to which recourse may 
be had, in a case of uncertainty, to determine whether a 
family be united or separate in regard to acquisitions 
and property.f The only criterion seeths to consist in 
their entering into distinct contracts, m their becoming 
sureties one for the other; or in their separate perform- 
ance of other similar agts, which tend to show, that 
they have no dependance on or connexion with each 
other.{ In case of an undivided Hindu family, the 

* Elem. Hin. Law? App., p. 322, 

+ See note to Sudder Dowanny Adawlut Reporte, vol, i.» page 36, new 
ed. p. 46. 

+ Dig. vol. ili, p. 414 ; and see Cases, Chap. of Evider™ of Partition ; 
also Colebrofixe, cited i Appendiz, Elen. Hindu Law, a oa et seq. 

. 54 





‘ 


61 


Evidenca of 


Partition, 


62 


HINDU LAW. CHAPTER IV. 


Court of Sudder Dewanny Adawlut were of opinion 
that their acquisitions should be presumed to have 
heen joint till proved otherwise, the onus ‘probandi rest- 
ing with the party claiming exclusive right ;* and, 
in another case, a member of a Hindu family, among 
whom there had been no formal articles of separation, 
but who, as Well as his father, messed separately from 
the rest, and had no share of their profits and loss in 
trade, though he had occasionally been employed by 
them, and had received supplies for his private ex- ° 
penses, was‘presumed to be separate, and not allowed 
a share. of the acquisition made by others of the 
family.t The law is particularly careful of the rights 
of those who may be born subsequent to a partition 
made by the father. With respect to ancestral pro- 
perty, it is not likely that the just claims of any of 
the heirs can be defeated, as the law prohibits parti- 
tion so long as the mother is capable of bearing issue ; 
but to guard against the possibility of such an occur- 
rence, it is provided, that the father shall retain two 
shares, to which shares, if ason be subsequently born, 
he is exclusively entitled. There is another provision 
also which forms an effectual safeguard against the 
destitution. of children born subsequently to a parti- 
tion, which consists-in the father’s right of resump- 
tion, in-case of necessity, of the property which he 
may have, distributed among his sons.t 





° Case of Gourchunder Rai and others, v. H€rrochunder Rai and 
others, 8. D. A. Reports, vol. iv,, page 162, new ed. page 206, 
+ Rajkishor Rai and others, v. the Widow of Santoo Das, 8. D. A. Re- 
ports, vol. i., y75, new ed. p. 17. 7 : 
} See Precedents, Case 3, Chap. of Partition, vol. ii. \ 
54-55 : anc : 


CHAPTER -V, 
OF MARRIAGE. 





On the subject of marriage, it may be presumed 
that it has not often constituted 2 matter of litigation 
in the civil courts, from the circumstance, that points 
connected with it do not appear to have been referred 
to the Hindu law officers. Disputes connected with 
this topic, as well as those relating to matters of caste 
generally, are, for tite most part, adjusted by reference 
to private arbitration. It is otherwise in the pro- 
vinces subject to the presidencies of Madras and Bom- 
bay, where many matrimonial disagreements and qnes- 
tions relative to caste have been submitted to the adju- 
dication of the established European courts.* As, how- 
ever, questions relative to marriage are among those 
which the Company’s courts are, by law, called upon 
to decide, it may not be amiss to ‘cite some of the 
fundamental rules connected with the institution, 

Marriage, among the Hindus, is not merely a civil 
contract, but a sacrament ;f forming the last of the 





© See Appendix, Elements Hindu Law, page 22 et passith, and Bom- 
bay Reports, pages 11, 35, 363, 370, 879, and 389, vol. i., and pages 

108, 323, 434, 473, 576, and 685, vol. ii. ey. 
t.Act No. IIL. of 1872, passed by the Governor-General of India in 
Council, provides a form of marriage in certain cases. Um 
f : « 57 
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’ 
ceremonies prescribed to the three regenerate classes, 


. and the only one for Sudras ;* and an unmarried man 


has been declared to be incapacitated from the perform- 
ance of religious duties. f It is well known that 
women are betrothed at a very early period of life, 
and it is this betrothment, in fact, which constitutes 
marriage. The contract is then valid and binding to 
all intents and purposes. It is complete and irrevo- 
cable immediately on the performance oF certain cere- 
monies,} without consummation. Second marriages, 
after the death of the husband first espoused, are 
wholly unknown to the Hindu law ;§ though in prac- 
tice, among the inferior castes, nothing is so common, 
Polygamy is also legally prohibited to men, unless for 
some good and sufficient cause, such as is expressly. 
declared a just ground for dissolving the former con- 
tract, as barrenness, disease, or the like. This pre: 
cept, however, is not much adhered to in practice. 
The text of Manu, which in fact prohibits polygamy,’ 
has been held, according to modern practice, to justify 
it. “For the first marriage of the twice-born classes,” 
says Manu, ‘“ a woman of the same class is recommend- 
ed; but for such-as are impelled by inclination to 





© Digest, vol. isi., page 104. F 

+ Ibid. vol. ii, page 400. : 

tT Ibid. page 484; and for an account of ceremonies staead at 9 
marriage, see As. Res, vol. vii., page 288i also Ward on the Hindus, 
vol. i. » page 130 et seq. Da ie 3 

§ But 2 widow who, from a wish to bear children, slights her de- 
ceased husband by marrying again, brings disgrace on herself here 
below, and“shell bé excluded from the scat of her lord. Manu, cited 


on Thor wna AM? sek “Se St Ae BR on sre ae Weck ce we 
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marry again, women in the direct order of the classes 
are to be preferred.”"*" From this text itis argued by 
the moderns, that, as marriage with any woman of a. 
“different class is prohibited in the present age, it 
amecessarily follows that a plurality of wives of the 
same class is admissible ; but the inference appears 
by no means clear, and the practice is admitted by 
the pundits to be reprehensible ; though nothing is * 
more common; tspecially among the Kooleen, or high- 
est caste of Brahmins. 5 
In the event of a man forsaking his wift without 
just cause, and marrying another, he shall pay his 
first wife a sum equal to the expenses of his second 
marriage, provided she have not received any Séd- 
dhun, or make it up to her, if she have ; but he isnot 
‘required, in any fase, to assign more than a third of 
his property. %& all cases, and for whatever cause a 
‘Wife may have been deserted, she is entitled to suffi- 
cient maintenance. ‘In the Mitéeshard, a distinction 
is madé. Where a second wife is married, there 
being a legal objection to the first, she is entitled to” 
/@ sum equal to the expenses incurred i! the second 
marriage ; but, where no objection Whatever exists to 
the first wife, a third of: the husband’ property 
should be given as a compensation. But in modern - 
‘practice, a husband considers’ it quite sufficient to 
maintain a supersetted*wife by providing her with 
food and raiment. . ; 





7 cy 


: ® Manu, Chap. iii., §§ 12. . 
+ Yajnyawalcya, cited in Dig., vol. ii., page 420 } and seea case to this 
efiect stated, Elem. Hin. Law, App. p. 51, i 
d Se - 5R6E 
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There are eight forms of marriage : The Brahma,’ 
Daiva, Arsha, Prajapatya, Asura, Gandharva, Rac- 
shasa, and Paisacha. 

The four first forms are peculiar to the Brahmini- 
cal tribe." The principle in these contracts seems to~ 
be, that the parties are mutually consenting, and ac- 


‘ tuated by disinterested motives. 


The fifth form is peculiar to Vaishyas ‘ail Sudras. 
It is reprobated, on the principle of its being amerce- 
nary contract, consented to by the father of the girl 
for a pecuniary consideration. ‘The sixth and seventh 
forms are peculiar to the military tribe, where the 
union is founded either on reciprocal affection or the 
right of conquest. And the eighth or last is repro- 
bated for all, being accomplished by means of fraud. 
and circumvention.* 


_ The most usual form of marriage is that of the 
Brahma, which is completed “when the damsel is 
given by her father, when he has decked her, as ele- 
gantly as he can, to the bridegroom whom he has 
invited,” the nuptials of course being celebrated with 
the usual ceremonies. The next species of marriage 
most usuatly practised is that of the Aswra, where a 
pecuniary consideration is received by the father ; and 
I am given to understand that marriages by the Pai-_ 
sacha mode are not uncommon ; and that young wo- 
men, who from their wealth or beauty may be desira- 
ble objects, are, not unfrequently, inveigled by arti- 
fice into matrimony ; the forms of which once gone 





- * Digest, vol. iii., page 606. : es 
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through, the contract is not dissoluble on any plea of 
fraud, or even of force.* 

The Gandharva marriage is the only one of the 
eight modes for the legalizing of which no forms are 
necessary ;} and it seems that mutual cohabitation, 
as it implies what the law declares to. be alone neces- 
sary, namely, “ reciprocal amorous agreement,” would 
be sufficient to establish such a marriage, if corrobo-. 
rated by any word or deed on the part of the man. 

The relations with whom it is prohibited to con- 
tract matrimony are thus enumerated by Manu: 
“She who is not descended from his paternal or ma- 
ternal ancestors within the sixth degree, and who is 
not known by her family name to be of the same pri- 
mitive stock with his father or mother, is eligible by 
‘a twice-born man for nuptials and holy union.” 


can 





“© This is not thé only instance in which'fraud is legalized by the 
Hindu law. That law sets aside gifts or promises made for the pur- 
pose of delusion, though this is fraud on the side of the person who 
practises the imposition, and can entitle him-to no relief. The same 
law allows to the creditor a lien upon a deposit or commodate in his 
hands for the recovery of his due from the debtor who so entrusts any 
‘article to him ; and even permits the practice of trick and artifice, to obtain 
possession of such an article with the purpose of retcining it as a pledge. 
*—Cojebrooke, Obl. and Con., Book ik; §§ 95, and Book %v., §§ 518. 

+ This form of marriage is declared to be peculiar to the military 
tribe. May not the indulgence have originated in principles similar to 


those by which, according both to the civil and English law, soldiers aro 


permitted to make nuncupative wills, and to dispose of theiy property 
without those forms which the law requires in other cases ?—Bl. Comm. 5 
vol. i., page 417. 
} On this principle the law officers of the Sudder Dewéany Adawlut 
declared legal a marriage contracted in Cuttack, not versylgng ago, in 
12 6-61 


67 


68 


. 


HINDU LAW. CHAPTER Y. 


Adultery is a criminal, but-not a civil offence, and 
an action for damages preferred, by the husband will 
not lie against the adulterer.* It is not a sufficient 
cause for the wife to desert the husband, and there 
are not many predicaments in which such an act on 
her part iS justifiable. Insanity, impotence, and de- 
gradation, are, perhaps, the only circumstances un- . 
der which her desertion of her husband would not 
be considered as a punishable offence.t A married 
woman has no power to contract, and any contract 
entered into by her, will neither be binding on her- 
self nor on her husband, unless the subject of the 
contract be her own peculiar property, or unless she 
have been entrusted with the management of her 
busband’s affairs; or unless the contract may have 


been requisite to her obtaining the necessaries of « 
life.t 


& case where the parties had cohabited for some time, and the man sig- 


nified his intention by placing a garland of flowers round the neck of the 
woman. See also Elem. Hin. Law, App., p. 198, 


® Colebrooke, cited Elem. Hin. Law, App., p. 33. 80 also oir Regula- 
tions, following the Mochummudan law in this particular, treat the 
offence as a crinte against society, and not against the individual, but 
they require that the hesband shall stand forward to prosecute. There 
is a case cited hy the author of the Elem. Hin. Law, (App. p. 34) in 
which the pundits ruled, that the adulterer was liable for the money 
expended by the injured husband in-contracting a second marriage ; but 
this was considered to be rather an equitable opinion, than founded on 
any express text of law. 


T Manu; cited in Digost, vol. ii, page 412, 
T Colebrooke, Obl. and Con., Part I., Book ii, §§ 57 and 58, 


. eet 





CHAPTER ‘VI. 
OF ADOPTION. 


The etyraology of the Sanscrit word for a son 
{putra) clearly evinces the necessity by which every 
Hindu considers himself bound to perpetuate his 
name. “Since the son (trayate) delivers his father 
from the hell named put, he was, therefore, called 
puira by Brahma himself.”* Again : “A gon of any 
description should “be anxiously adopted by one who 
has no male .issue, for the sake of the funeral cake, 
water, and solemn nites, and for the celebrity of his 
name.” Under this feeling, it was natural to resort 
to the expedient of adoption. Twelve sorts of sons 
have accordingly been enumerated by Manu. “The 
son begotten by a man himself in Larfui wedlock : 
the son of his wife, begotten in the manner before 
described ; a son given to him; a son'mede or adopted ; 
@ son of concealed birth, or whose real father cannot 
be known ; and a son rejected by his natural parents ; 
are the six kinsmen and heirs. The son of a young 
woman unmarried, the son of a pregnant bside, a son 


* 





© Institutes of Manu, Chap. ix., §§ 138, 7 oe 
T Smriti quoted in the Retn4cara ; or, in the language of Statius, 
“ Orbitas omni fagienda nisu. Orbitas nullo tumulata flee. 
4 ~ 63 
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bought, a son by a twice niarried woman, & son self- 
given, and a son by a Sudra, are the six kinsmen, 
but not heirs to collaterals.’”* 

“In treating of the miscellaneous customs of Greece, 
the author of the Antiquities} observes as follows : 
—Adopted children were called Patdesthetan or 
Eispoittoi and were invested in all the privileges and 
rights of, and obliged to perform all the duties belong- 
ing to, such as were begotten by their fathers : and be- 
ing thus provided for in another falnily, they ceased 
to have any claim of inheritance and kindred in the 
family which they have left, unless they first re- 
nounced their adoption, which the laws of Solon 
allowed them not to do, except they had first 
begotten children to bear the name of the person 


' who had adopted them, thus providing against the 


ruin of families, which would have been extinguished 
by the ruin of those who were adopted to preserve 
them. If the adopted person died without children; 
the inheritance could not be aliened from the family 
into which they were adopted, but returned to the 
relations of the persons who had adopted them. The . 
Athenians are by some thought to have forbidden 
any man to marry after he had adopted a son, with- 
out leave from the magistrate; and there is an 
instance in Tytzes’s Chiliads of one Leogoras, who 
being ill used by Andocides the orator, who was his 
adopted son, desired leave to marry. However, it is 
certain that some men married after they had adopt- 


© Institutes of Manu, Chap. ix., §§ 159 and 160. 


Hes T Vol. ii., p. 336. 
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ed sons ; and if they begot legitimate children, their 
estates were equalhy shared between those begotten 
and adopted.” 

The whole, or nearly the whole, of the provisions 
above cited,.are strictly applicable to the system of 
adoption as it prevails among the Hindus at this day. 
But the renunciation of adoption is a thing unheard 
of in these provinces, and unsanctioned by law under 
any circumstances. There is no express text declar- 
ing illegal& renunciation of adoption, but at the 
same time there is not any which can pe construed 
as approaching to a justification of it. 

In the present age, two, or at the most'three, forms 
of adoption only are allowed, in these provinces ; and 
the Dattaca, or son given, and the Critrima, or son 
made, are the most common. The lattér form ob- 
tains only in the province of Mithilé. In strictness, 
perhaps, adoption in this form‘should be held to be 
abrogated, as the filiation of any but a son legally 
begotten, or given in adoption, is declared obsolete 
in the present age ;* but agreeably to a text of Virihas- 
pati, immemorial usage legalizes any practice. Some 
of the requisite conditions for the adoption of a son 
are comprized in the following texts o€ Manu :—‘“ He 
whom his father or mother, with her husband’s as- 
sent, gives to another’ as his son, provided that, the 
donee have no issue, if the boy be of the same class, 





® See general ngte by Sir W. Jones, appended to his*translation of 
Manu’e Institutes ; and the text of the Adityé Barta, cited in Jagan- 
ndtha’s Digest, vol. iii., page 272. or 

+ Cited in the Digest, vol. ii., page 128. 

t Section 4, §§ 12, ¥ 
; $465 
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and affectionately disposed, is considered ag a son 

given, the gift being confirmed by pouring water.” 

“ He is considered as a son made or adopted, whom a 

man takes as his own son, the boy being equal in 

and Critrima class, endued with filial virtues, acquainted with the 
merit of performing obsequies to his adopter, and with 

the sin. of qmitting them.”* But there are many 
conditions besides these fundamental ones : and brief: 

ly noticing such of the rules as are indisputable, and 
universally admitted, I shall discuss thosewhich have 

" admitted of doubt ; and endeavour to fix such as are 
uncertain, by citing the authorities in support of each. 
Regarding this particular branch of the law, there is 

. not much difference in the doctrine of the several 
schools ; the Dattacachandricd and Daitacamiménsé, 

the two chief authorities on the subject, being rea- 

pected by all. The first text above cited ig sufficient- 

ly explicit as to the persons who possess the right 

of giving in adoption; and the only exception that 

has been propounded by the commentators is con- 

Awidow,itin tained in the Dattacamimdnsé, which refers to the 
Honig “on St of her son by a widow during a season of cala- 
Madoption. ity ; and it has been made a question of doubt, 
whether a widow, even with the sanction of her hus- 

band, is competent to adopt a son ; but her compe- 

tency so to do is established by the prevailing autho- 
And may Yities. It has been. ruled, however, that in the case : 

ranotion of her of an adoption made by a widow without having ob- 
" tained the consent of her husband, (or in which the. 
adopted sén shall not have been delivered over to_ 
© Jnstitutes of Manz, Chap. ix. §§ 168 and 169, 
65-66 te) 
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“her by either of his parents, but only by his brother,) 


ve) 


the adoption is invalid.* It is required that the Qualifcation 


of the adopt: 


party adopting} should be destitute of a son, and Sag ms ™% 
’ ; othe adopted 
son's son, and son’s grandson ;{ that the party ‘party. 


adopted should neither be the only nor the eldest 
re re 

* Case of Taramunee Dibia, v. Dev Narayun Rai and another, Suds 
der Dewanny Adawlut Reports, vol. ifi., page 387, new ed. p. 516. The 
same principle was recognized in the case of Raja Shumshere,Mull, ue 
Ranee Dilraj Koonwur, Ibid, vol. ii., page 169, new ed. p. 216, - 

+ It has been, doubted by Mr, Sutherland, in his Synopsis, whether 
an unmarried person, that is, one not a grihi, or as we would say, ba» 
chelor, is competent to adopt; but he inclines to the affirmative of the 
question (p. 212). In the Precedents, vol. ii. of this work, in the case of 
adoption No, 1, the pundits expressly declared the adoption by such in~ 
dividual to be legal and valid, and there is certainly no authority 
against it. The same doubt is expressed, and the same conclusion 
arrived at, with respect ta an adoption by a blind, impotent, or lame 
person, 


t Sounaka, cited in Datt. Mim, It has also been doubted by the 
author of the Considerations (p. 150), whether man having agrandson by 
& daughter can adopt a son ; but there is no solid foundation on which 
such a doubt can rest. It must have originated in the indiscriminate 
use of the word “ grandson” in the English translations, as applicable 
to the daughter’s son as well as to the son’s son. Mr. Sutherland, in 
his Synopsis, page 212, infers, and justly, that if male issue exist who 
are disqualified by any legal impediment (such as Toss of caste) from 
the performance of exequial rites, the affiliation ef a son may legally 
take place. In the Summary of Hindu Law, p. 48, it%s laid down as a 
rule, that the insanity of a begotten son would not justify adoption by 
the parent; but to this and other general positions laid down in that 
work I cannot altogether accede: for instance, it is stated, that the 


Poonah Shastrees do not Tecognize the necessity that adoption should 


precede marriage ; that a younger brother may be adopted by an elder 
one ; that the youngest son of a family cannot be adopted, &c., &c., for 
none of which can I find authority ; though undoubtedly the whole of 
these positions maybe just when applied to that side of India, as 
founded on the lex loci, or immemorial custom, 
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8on,* nor an elder relation, such as the paternal or 
the maternal uncle ;f that he should be of the same 
tribe ds the adopting party ;f that he should not be the 
son of one whom the adopter could not have mayried, 
suchas his gistet’s son or daughter’s son. This last 
rule, however, applies only to the three superior classes, 
‘Exvaption in and does not extend to Sudras.§ It is arule also, that 


“ong of. 


Pi saey when a woman adopts, she should have the consent 
2 


sanction of of her- husband 3 or according to the law laid down in 


kindred, —ac- 


tone aut? Some authorities, the sanction of his kindred ;|| that 


ities, where there is a brother’s son, he should be selected 
for adoption in preference to all other individuals ; 
but this is not universally indispensable, so as to in- 
validate the adoption of a stranger.{ Dattacachandri- 
ced, Section 1, §§ 22. In the cass of Ooman Dutt; 


——— 

© Vasishtha, Dutt. Nir. and Manu, Ibid ; but this is an injanction 
rather against the giving than the receiving an only or elderson in adop- 
tion, and the transfer Having been once made, it cannot be annulled 
This-seems but reasonable, considering that the adoption having once 
been made, the boy ipso facto loses all claim to the property of his natu« 
tal family. See Bombay Reports, case of Huebut Rao, v. Govind Rao, 
vol. ii., page 75 ; alao Elem. Hin, Law, App., pp. 82 and 83. 


+ Datt. Mim, Sect 2, §§ 32. Sudder Dewanny Adawlut Reports, vol, 
iti., p. 232, new ed. p. 310, Afit. on Inh., Chap. i., Section 11, p. 12, new: 
ed. p. 316. ue 

t Manu, Chap. ix., §§ 168. f 

§ Nareda, cited in Dutt. Nir. ig 

|| According to the Vyavaharakoustabha and Mayue'ha, authorities of 
the highest repute among the Mahrattas, which in this respect follow 
the doctrine of the Dattacachandric4, the sanction of the husband is not 
requisite ; but in this respect the authorities above cited differ from 
most others. Bom, Rep., vol. i., p. 181, and vol. ii., pp. 76 and 456. See 
also Elem. His. Law, Appendix, pp. 66, 68, 71. 

4] Sudder Dewanny Adawlut Reports, vol. iii., p. 144, new ed., p. 192, 
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pauper, appellant, v. Kunhia Singh, it was ‘held, that 
while a brother’s son exists, the adoption of any other 
individual is, illegal ; and this is undoubtedly conso- 
nant to the doctrine contained in the Dattacamimdnads 
but it ia controverted in the Rattacachandricd. It 
would appear, however, that according to+the law of 
Bengal and elsewhere, where the. doctrine of the lat- 
ter authority is chiefly followed, and where the docs 
trine of “ factum valet” exists, a brother’s son may be" 
superseded in favour of a stranger ; and even in Be- 
nares, and the places where the Mimdnsa principally 
obtains, and where a prohibitory rule his in most 
instances the effect of law, so as to invalidate an act 
done in contravention thereto, the adoption of a 
brother’s son or other near relative is not essential, 
and the validity of*an adoption actually made does 
not rest on the rigid observance of that rule of sélec- 
tion, the choice of him to be adopted being a matter 
ofdiscretion.* It may be held, then, that the injunction 
to adopt one’s own Sapinda, (a brother's son is the 
first,) and failing them, to adopt out of one’s own 
Gotra, is not essential, so as to invalidate the adop- 
tion in the event of departure from the rule. It is 
lastly requisite, that the adopted son ehoyld be initiat- 


ed in the name and fantily of the adopting party, ' 


with the prescribed form and solemnities.t| The adop- 


OE 
* Colebrooke, cited in Elem. Hin. Law, Appendix, pp. 74 and 80. 


t For an enumeration of the ceremonies enjoined at:an-aAoption, sea 
Summary Hindu Law, p. 52, and Elements Hindu Law, page 82 e aeg. 5 
but the exact observance of these ceremonies i@ not, indispensable. 
Dig., vol. iii., page 244, and Elem. Hin. Law, App., pp. 101, 106. 
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tion being once completed, the son adopted loses all 
claim to the property of his natural family,* but he 
saiiee’ °f is estranged from his own family partially only. For 
the purposes of marriage, mourning, &c., he is not 
considered in the light of a stranger, and the prohi- 
bited degrees continue in full force as if he had never 
been removed. His own family have no claim what- 
ever to any property to which he may have succeed- 
ed ; and in the event of a son so adopted, having suc- 
His consans ceeded to the property of his adopting father, and 
Fes yen srenot leaving no issue, his own father cannot legally claim 
to inherit from him, but the widow of his adopting 
father will succeed to the property.f He becomes 
(with the exception above noticed) to all intents and 
purposes a member of the family of his adopting father, 
and he succeeds to his property, collaterally as well 
as lineally ;{ but excepting the case of the peculiar 
Exception in @doption termed Dwyamushayana, he is excluded 
pet ee es, 
© It has been asserted by the author of the Elements of Hindu Law, 
that a eon adopted in the ordinary way, though he cannot marry among 
hia adoptive, yet may one of his natural relations ; but I cannot find any 
authority for this doctrine. ‘He seems to have inferred it from the text 
+ of Parijata, “ Sons given, purchased, and the rest, who are sons of two 
fathers, may not marry in either family even : as was the case of Singa 
and Saisira,” that adopted sons not bearing the double relationship might _ 
do son ; but the inference is clearly untenable. Indeed Mr. Sutherland, 
to whom he refers as his authority,~ expressly declares in his Synopsis 
(p. 219), that the adopted son cannot marry any kinswoman related 
to his father and mother, within the prohibited number of degrees, as 
his consangaineal relation endares. 
+ Elem. Hin. Law, Appendix, p. 104, 
$ Manu, Chas. ix., §§ 159. 
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from participating in his natural father’s property.* the ous of « 


Where a legitimate son is born subsequently to the 
adoption, he and the son adopted inherit togather ; 
but the adopted son. takes one-third, according to the 
law of Bengal, and one-fourth, gccording to the doc- 
trine of other sthools.¢ If two legitimate sons are 
subsequently born, then, according to the Benares 
school, the property should be made into’seven parts, 
of which the legitimate sons would take six 3 and ac- 
cording to the law as current elsewhere, into five 
shares, of which the legitimate sons would take four, 
and so on, in the same proportion, whatever number 
of legitimate sons may be born subsequently. 

A boy adopted by a widow with the permission of 
her late husband, has all the rights of a posthumous 
son, so that a sale made by her to his prejudice of her 
late husband’s Property, even before the adoption, 
will not be valid, unless made under circumstances 
of inevitable necessity :§ and in the case of a Hindu 
of Bengal, dying in his father’s life-time without issue, 
but leaving a widow authorized to adopt a son, if 

° See Precedents of Adoption, Case 10, and of sisters’ song, &c, Case 
7, Vasishtha, cited in the Datt. Mim. and Catydyana in the Dattaca- 
chandricd. a) 

t See the case of Srinath Serma, », Radhakeunt, and Dutt Narain Singh 
and others, », Rughoobeer Singh, Sudder Dewanny Adawlut Reporta, 


"vol. i, pages 15 and 20, new ed. pages 19 and 26, 


t Jt is laid down in the Dattacachandricé, that in case of Sudras, if 
a legitimate son be subsequently born, he is entitled to an equal share 
only with the adopted son; and this Tule prevails accordingly in the 
southern provinces. * 

§ Case of Ranee Kishenmunee, v. Rajah Oodwunt, Singh and an- 
other, S. D, A.- Reports, vol. iii., p. 220, new ed. p. 304, 
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such adoption be made by the widow, with the know- 
ledge and consent of her deceased husband’s father, 
at any time before he shall have made any other legal 
disposition of the property, or a son shall have been _ 
born to his daughter: in wedlock, no such subsequent 
disposition. or birth shall invalidate the claim of the. 
son so adopted to the inheritance.* 

The above rules relate to a son adopted in the 
Dattaca form. But there is a peculiar species of 
adoption termed Dwyamughayana, where the adopted 
son still continues a member of his own family, and 
partakes of the estate both of his natural and his 
adopting father, and so inheriting is liable for the 
debts of each. To this form of adoption the prohi- 
bition as to the gift of an only son does not apply. 
It may take place either by special agreement that 


the boy shall continue son of both fathers, when the — 


son adopted is termed. Nitya Dwyamushayana; or 
otherwise, when the ceremony of tonsure may have 


been performed in his natural family, when he is © 


designated Anitya Dwyamushayana ; and in this latter 
case, the connexion between the adopting and the 
adopted partiés endures only during the life-time of 
the adopted. His’ children revert to their natural 
family.t With a legitimate son subsequently born, 





* Case of Ramkishen Surkheyl, v. Srimutee Dibie, 8. D. A. Reports, 
vol. iii, p. 367, new ed. p. 489. See also Colebrooke, in Elem, Hin. 
law, App., p. 102. 

+ See the case of Raja Shumshere Mull, v. Rance Dilraj Koonwur, 
§.D.A. Reports, vole ii., p. 169, new ed.-p. 216, 

t Datt. Mim., Sec, 6, §§ 41 and 42. 

ca * ¢ 


. 


¥ ADOPTION. 


the Duwyamushayana takes half a share of his adopt- 
ing father’s property.* 

The question as to the proper age for adoption haa 
been much discussed ; and the most correct opinion 
seems to be, that there is no defined and universally. 
applicable rule as to the age beyond which adoption 
cannot take place, so long as the initiatory ceremony 


, of tonsure, according to one opinion, and of investi~ 
ture, according to another, has not been performed 


in the family of the natural father. 

In the Dattacamiménsd, the period fixed beyond 
which adoption cannot take place is the’ age of five 
years ; and the ceremony of tonsure have been per- 
formed within that period in the family of the na- 
tural father, the son adopted cannot become a Dattaca 
in the ordinary form, but must be considered an 
Anitya Dwyamushayana, or son of two fathers, This 
can only be effected by the perfoymance of the sacri- 
fice termed Putreshti, by which the son is affiliated in 
both families. 

Inthe Dattacachandrica} the period fixed for adoption 


7 


Age of adop- 
tion. 


According to 
the Dattacami- 
mans, ~ 


is extended, with respect to the three superior tribes, | 


to their investiture with the characteristle cords, which 
ceremony is termed Oopunayuna; and is subsequent 


° Datt, Chand,, Sec. 5, §§ 33, * i 

t The difference of opinion With respect to this point arises from a 
difference of grammatical construction. The term in the original is 
Chudadya, (signifying tonsure and the rest,) which is a compound 
epithet termed Buhobrikee, which again is divided into two kinds called 
tadguna ond atadgumm, inclusive and exclusive. According to those 
who adopt the former construction, adoption is lawful even after ton- 
sure; but not 80 according to those who adopt the latt®. "The former 
construction is adopted by Devandubhatta é the latter by Nandapandita, 


Ne 
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to that of tonsure, or Chooraciirana; and with res< 
pect to Sudras, to their contracting marriage. . But 
investiture in the one case; and marriage in the 
cther, must be performed in the family of the adopts 
ing father. The periods fixed, however, for the ii. 
vestiture of the three superior tribes are different: 
That of a Brahmin should take place when he is eight 
years of age, which may be construed eptionally, ag 
signifying eight year's from’ the date’ of conception, or 
from the date of birth. That of a Csheirya at eleven: 
years of age, and that of a Vaisya at twelve. But 
there are Secondary periods allowed : for instance, 
the investiture of a Brahmin may be postponed until.. 
sixteen years after the date of conception ; that of: 
a Cshetrya until twenty-two years after the same 
date ; and that of a Vaisya until twenty-four years.. 
It should be observed, however, that were this: 
ceremony of Oopunayuna has once been performed,. 
an insurmountable bar to adoption is thereby imme- 
diately created. Its effect cannot, as in the cage of 
tonsure before the age of five years, according. toghe . 
authority of the Datiacamiménsé, be so far neutra-’: 
lized as to admit of its being re-performed after the - 
ceremony of Putreshti* 








© This has been doubted by the *ranslator of the Dattacackandrica 
and Dattacamimdnsd, in his Synopsis at the conclusion of that work, “ 
Pp. 225; and he diffidently expresses his inability to settle the question, . 
though he-inclines to the negative : but independently of there being 
no authority in support of the affirmative of the question, the fact that ~ 
investiture constitutes a second birth is conclusive againstit. Adoption . 
is permitted on the principle that the adopted son is bom again in the _ 
family of his adopting father ; but this cannot be where the investiture, 
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:. The. authorities being entitled to equal weight in 
different parts of the country, the only ground of 
preference ‘must be sought. for in the different cuStoms 


prevailing in different places. In the province of , 


Bengal, and in the southern provinces, the more 
extended period should be assumed as the limit ;* 
that -being apparently consonant to the received 
practice ;. while in Benares, the Dattacamimdnsd, 
which limits the period of adoption, should for the 
same reason be followed. In laying this down as a 
rule, it may be objected, that there do not exist suffi- 
cient grounds for the establishment of its accuracy. 
It is proper, therefore, that the grounds of the rule 
should be stated. In the precedents which I hava 
! collected, there is no case bearing directly on the 
. Point. Case 2, (which is a Bengal case) does not ex- 
‘pressly prohibit adoption after the age of five years. 
And in the case of Kerutnarain, versus Musat. 
Bhobinesree, (the only adjudicated one for Bengal 
that I can find bearing on the question, }) the principle 
of the extended limit was fully discussed and admit- 
“ted. The limitation to the age of five years is founded 
‘on a passage in the Calicapurdna,t and the authenti- 
city of that passage is doubtful. ‘The Dattaca- 

" chandricd: makes no mentioh of it, though the Datta- 


which causes the second birth, has already been performed in the 
family of the natural father. : 
© For the doctrine as to.the age of adoption according to the south- 
em authorities, see Elentents of Hindu Law, page 75 et seg., and Sum. 
mary ditto, p. 50. . 
+ Sudder Dewanny Adawlut Reports, vol. i., p. 161, new ed. p. 213. 
t Digest, vol. iii., p. 298, 2 
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camiminsd does. The latter being @ Benares” 
authority, it may be proper to apply: the limiting 
principle to that province, but not to Bengal or the 
Dekhan, where that principle is not only not re-. 
cognized, but whete it is denied, and adoptions 
continually take place at an age far exceeding five 
yeurs. There is no standard work on the subject vg 


_adoption expressly for the Bengal school ; but when- . 


évér ‘there is any difference of opinion between the 
Datacamiménsg and the Dattacachandricd, the doc- 
trine of the latter conforms to that of Bengal ; for 
instance, as to the share to be taken by an adopted 
with a legitimate son.* Other instances might be 
cited. If it should be considered that the reasons 
here given are insufficient to warrant the conclusion 
arrived ‘at, it may at least bé contended, that it is_ 
open to a Bengal pundit to adopt either authority, 
‘and that the adoption of that which admits the more 
extended limit, as being the more liberal construc- 
tion, could not be objected to. The author of the Con- 
siderations on Hindu Law as current in Bengal,f 
seems adverse to the extension of the limit. He’ 
maintains, that in the case of Gopeemohun Deb, it 
was the opinion of all the pundits who were consult- 
ed on his behalf, that proof of his being under the 
age of five years was indispensable. He also alludes 
to a remark appended to the case of Kerutnarain, v. 
Musst- Bhobinesree, decided in the 8. D. A; but, 
with respect, to the first, it may be sbeerved, that 








© Déyabhdga, p. 155. . 
a + Page 144. 
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” there does not appear to have been any formal opinion 
actually taken ; and, with respect to the second, it 
is not apparent from what authority the remark’pro- 

ceeded. The author of the Considerations lays it 

‘down as a second rule, that adoption cannot take. 
place in any of the classes after the ceremony of ton- 
sure shall have been performed. From what has 

+ preceded, it will appear, however, that “ investiture” 

should have been substituted for the word “tonsure Pas 

and that the doctrine should have been qualified 
by the provision, that if tonsure had been performed 
previously to the fifth year, it might be repeated in 
the family of the adopting father, the adopted son: 
thereby becoming an Anitya Duwyamushayana. Ac- 
cording to the Muyooe’ha, an authority of the great- 
est eminence among” the Mahrattas, the restriction 
as to age relates only to cases where no relationship 
subsists ; but when a relation, or Sagotra, is to be 
adopted, no obstacle exists on account of his being 
of mature age, married, and having a family.* In 

Mithild, where the Critr’ma} form of adoption pré- 

vails, there is no sort of restriction, | except as to 

tribe ; it being requisite that the tribe of the adopt- 
ing father and of the adopted sorf he the same: 

There is no limit. as to age, and no condition as to 

the performance of cererhonies 3f so much s0, that 





® Bombay Reports, vol. i.,.p. 195. 

+ This form of adoption is wholly unknown in Bengal : bat see note, 
Sutherland’s Synop., Pp. 221, and case of Ooman Dut, v. Kunhia Singh, 
Sudder Dewanny Adawlut Reports, vol. iii., p. 144pnew ed. p. 192. 

t Seethe caseof Kullean Singh, v. Kirpa Singh and another, Sudder 
Dewanny Adawlut Reports, vol.,i., p. 9, new ed. pei 
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Loreen Keshuba Misra, in the Dwaita Purishishta, treating of 


alopied ed this description of adoption, has declared that a man 


doce. not lose may adopt his own brother,* or even his own father. 


petoral family, But he, as well as his issue, continues after he adop- 

: tion to be considered a member of his natural fami- 

ly,f and de takes the inheritance both of his own 

Adopted bya family and that of his adopting father.{ Another 

not thereby . peculiarity of this species of adoption, is that a person 

the husband, adopted in this form by the widow does not thereby 

become the adopted son of the husband, even though 

the adoption should have been permitted by the hus- 

end mast him band ;§ and the express consent of the person nomi- 

the adoption, nated for the adoption must be obtained during the 

done relation life-time of the adopting party.|| This relation of 

arena Critrima son extends, as has been already observed, 

to the contracting parties only ; und the son so adopt- 

ed will not be considered the grandson of the adopting 

father’s father, nor will the son of the adopted be 

considered the grandson of his adopting father.. He 

Does not ine 2088 not inherit collaterally, being ninth in the enu- 
haw oollete meration, according to Yajnyawaleya.4] 

‘Aman hay. lt has already been observed, that a man who has 


2" ove” scs & 80N, s0N’s son, or son’s grandson, is not competent 





© The reversé of this opinion was maintained in the caso of Baboo 
Runjeet Singh, v. Obhye Narain Singh, Sudder Dewanny Adawlut Re- 
ports, vol. ii., page 245, new ed. p. 315, but the authorities cited by the 
law officers in support of the doctrine laid down by them on that oc- 
casion had relation to the Dattaca form of adoption. 

+ Dig. rol. iil, p. 276. 

t Sudder Dewanny Adaw]ut Reports, vol. iii., p 307, new ed. p. 410. 

§ Ibid, vol. ij., p.°27, new ed. p. 34. 

|| Ibid, p. 173. 

| Dig., vol. iii., p. 276. 
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to adopt a son; and it would seem to follow, by pay give the 


analogy, that if a man has a son, and the son of an 
elder son deceased, he may give the former* avfay in 
adoption, because he cannot be considered as the 
father of one son Ohly ; the+ latter also bearing 
towards him the relation of a son to all intents and 
purposes, and supplying the place of the elder one. 
In the Dattacamimdnsd, there is a prohibition against, 
the gift of a son, where there are only two ; bht the 
precept is merely dissuasive, and not peremptory. 

Two persons cannot join in the adoption of one son. 

A notion seems to have prevailed, that two brothers 
«might adopt the same individual 3 but this is entirely 
erroneous.t The supposition seems to have proceed- 
ed on a misconstruction of the following text of 
Manu :-— Tf among several brothers of the whole 
blood, one have a son born, Manu pronounces them 
all fathers of a male child by means of that son.””"f 
But that text is not meant to authorize the adoption 
of a nephew even, by two or more brothers. The 
adopted son of one brother would of course offer up 
oblations to the ancestors of all, and so far would 
perform the offive of a son to them also ; but he 
would not take the estate of his adopting father’s 
brothers, in the event of their having any nearer heir, 
Another point which Has been the subject of muck 


. discussion, is, as to whether an adopted son by the 





® In this case the dissuasive Precept against giving one oe two sons 


would apply, but the adoption would nevertheless be valid. : 
+ See Considerations on Hindu Law, p. 473 et seg. 

¥ Cited in Dig., vol. iii, p. 246. 
f ' e7e- 


former inadop- 
tion, 
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Dattaea form succeeds collaterally, as well as lineally ; 
but this may now be fairly said to be set at rest, and 
decidéd in the affirmative. It is true that Jimutava- 
hana, in the Déyabhaga, has contended that the son 
adopted in the Dattaca form ‘cannot succeed to the 
property of his adopting father’s relations ; but the 
doctrine, being in opposition to the text of Manu, 
cannot be held entitled to any weight.* It should 
be observed, however, that a son so adopted has no 
legal claim to the property of a Bandhu or cognate 
relation: for instance, if a woman on whom her 
father’s estate had devolved, adopt a son with the 
permission of her husband, the son so adopted will 
not be entitled to such estate, on his adopting mother’s 
death. It will go to her father’s brother’s son, in 
default of nearer heirs. This point was determined 
in a case recently decided by the Court of Sudder 
Dewanny Adawlut-f It is not quite.evident why a 
daughter’s adopted son should be excluded from in- 
heriting the estate of his adopting mother’s father, 
while a son’s adopted son’s right of succeeding colla- 
terally has been acknowledged, inasmuch as the ma- 
ternal grandfather is enumerated among the kindred 
by all the Hindu legislators ; but the reason is, that 
the party adopted in the latter case becomes the son 
—_ 
® This question has been amply discussed in the Considerations on 
Hindu Law, p. 128 ef seg. See also case of Shemchunder and Rooder- 


chunder, “2 Narayinee Dibia and Ramkishor Rai, Sudder Dewanny 
Adawlut Reports, vol. i, p. 209, new ed. p. 279. 
+ See the case of Gunga Mya, v. Kishen Kishore Chowdhry and others, 
Sudder Dewanny Adawlut Reports, vol. iii., p. 128, new ed. p. 170. 
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of a person whose lineage is distinct from that of the 
maternal grandfather. : 
The difference of “opinion existing as to whether a 
Dattaca should be considered as heir of the adopters 
kinsmen or not, arises from a djfference in the order 
of enumeration in the twelve descriptions of sons ; 
some legislators maintaining that Manu included in 
the Dattaca among the first six, who ar entitled to 
inherit collaterally, while others maintain that thé 
same lawgiver ranked him among the last six, who 
can only inherit lineally. In the Dwatta Nirnaya the 
several opinions have been noticed, and the author of 
that work gives his ownin favour of the Dattaca, In 
Sir William Jones’s translation of the Institutes of 
Manu, the Dattacais ranked among the first six ; and 
2 great majority ofsthe pundits throughout the coun- 
try who were consulted on the subject when it was 
agitated in the Supreme Court,,expressed their opi- 
nion, that the Dattaca is entitled to inherit collater- 
ally.* The author of Dattacachandricé, according to 
his usual expedient of reconciling conflicting doc- 
trines, puts the decision of the question on the charac: 
ter of the claimant—a criterion, it must be confessed, 


. 


not very precise. ° 
—- 

* This question was circulated by the Court of Sudder Dewanny 
Adawlut to all the courts under’its jurisdiction, to ascertain the law on 
the point from their Hindu law officers. See page 161, Considerations 
on Hindu Law. 


+ I may here be permitted to introduce the following ret of'a case 
decided on the 30th April 1821, tending to establish this point, and as 
generally connected with the law of adoption. TH® reSort was not 
Liven with other decisiane -f th. G.43..7 Bb seat eet, ae okes, 
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It is clear, that a man having adopted a boy, and 


‘that boy being alive, he cannot adopt another. It is 


written in the Datiacamimins€: “A man destitute 





same year; and from the importance of the case, it may be concluded 
that the omission waa attrihutable to oversight. . 

The appellant in this case was Gourhurree Kubraj, guardian of 
Sheopershad Chowdree, a minor, against Musst. Rutnasuree Dibia, 
mother of Kuroona Kant Rai,-aled @ minor, 

The suit was originally instituted by the appellant against Kashee 
Kant Rei, in the Moorshedabad Provincial Court, on the 14th of March 
1814, "te redjver: possession of a three-anna share of the zemindaree, 
Pergufiitah Tahirpoor, and the independent Kismuts Talgachee, Juggun- 
nathpore, &c., &c. in zillah Rajshahye. The action was laid at Re. 7,051, 
the estimated annual produce. 

The plaint set forth, that Rajah Mohindernarain had five sons, viz., 
Ramindernarsin, Rubindernarain, Jadubindernarain, Munneindernarain, 
and Qopindernarain, of whom Jadubindernarain and the two others 
last mentioned, died without children. On the death of Mohinderna- 
rain, one moiety*of the six-anna share in Pergunnah Tahirpoor, which 
constituted his zemindaree, descended to Anundindernarain, the adopted 
son of Ramindernarain and father of Sheopershad, a minor, and the other 
half to Bhyrubindemarain, as heir to his adopting father Raghooinder- 
narain, son of Rubindernarain. Anundindernarain Chowdree sold a 
five-pie share of his three-anna portion, and retained possession of the 
remscning portion. Bhyrubindemarain died in 1204, B.S., leaving Jug- 
dusuree his wife, and Bunmalee Dibia his daughter, Jugdusuree obtain. 
ed possession, and was registered as proprietor of her husband's share ; 
and in the year 1212, B.S., gave Bunmalee, when she was nine years old, 
in marriage to the defendant. Bunmalee died on the 27th of Phagoon 
1213, B. S., before sue arrived at years of maturity ; and Jugdusuree 
likewise died on the 17th of Cheyt ir the same year. As Sheopershad 
was entitled to perform the sraddha and to succeed to the property left 
by Jugdusuree, he presented a petition to the Collector to be registered 
48 proprietor of the deceased’s estate, which was opposed by the defen- 
dant, on the plea that Jugdusuree had made a gift in 1207, B. S., of the 
zemindaree And her other property to him and to his wife Bunmalee, to 
which he -vas therefore entitled : his claim was also opposed by Eshur- 
chund, a pezson- who represented himeelf to be the adopted son of the 


deceased, and who likewise applied for the entry ofhiaownname The -- 
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of @ son (aputra) is one to whom no son has been 


born, or whose son, has died 3 for a teat of Sounaka 
———___«¢. 
Collector rejected Sheopershad’s application, and ordered the defendants 
{ name to be entered for Ji ugdusuree’s zemindaree, according to the con- 
ditional deed of gift produce’ by him, though contrary to the Shasters, 
and referred Sheopershad and Eshurchund to a civil suite Eshurchund 
brought an action in the zillah court, through his guardian Gungaram 
Bhaduree, and obtained a decree, which Was teversed on appeal by the 





~ Provincial Court, and his claim as adopted son rejected, This decision, 


was subsequently affirmed by the Sudder Dewanny Adawluts which 
Court passed an order, on the 4th of February 1813, directing Sheoper- 
shad to prefer hig claim, as heir, either in the Zillah or Provincial Court, 
to the estate left by Jugdusuree, when it would be decided whether the 
deed of gift produced by Kasheo Kant Rai was valid ‘or not, according 
to the Shasters. Bunmalee Dibia wag married to Kashee Kant in the 
year 1212, B. &., and the deed of gift produced by the defendant aa 
having been executed by Jugdusuree in favour of himself (Kashee 
Kant) and his wife Bunmalee is dated the 23d of: Assar 1207, B. S. 
Jugdusuree was in possession of the estate during her lifg-time, name- 
ly till Cheyt 1213, B.S, during which period Kashee Kant Rai (who 
was not competent to perform the exequial rites) had nothing to do 
with it, and no megtion was made of the deed of gift. From the 
condition specified in the said deed, it appeared that the gift was made 


to Kashee Kant and Bunmalce Dibia, in the event of the latter becom- - 


ing pregnant. It was very suspicious, and altogether unlikely that the 
idea of Bunmalec’s Pregnancy should have been entertained five years 
previous to her marriage, and inserted in the deed of gift. The instru- 
ment by which Jugdusuree bequeathed her property on her death to 
the defendant and Masst. Bunmalee is invalidy inasmuch as she is not 
empowered by the Shasters to alienate it by sale of gitt, and as, more- 
over, Bunmalee died during the lifetime of J ugdusuree, her stocesgion 
was thereby defeated. Besides, by a compromise entered into former- 
ly between Anundindernarain, the father of Sheopershad, and Bhyrub- 
»indernarain, the husband of Jugdusuree, it was provided, that the 
estate and property of either of them who should die without children 
should go to the surviver and his heirs ; 80 that, in every poinyof view, 
Sheopershad was entitled to J ugdusuree’s Property., \ 
The defendant in answer stated, that after three of the fite sons of 
Rajah Mohindernarain had died without children, Rubindemnarain, 
ih +81 
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expresses, “one to whom no son has been born, 
or whose son has died, having fasted for a son, 





grandfather of Bhyrubindernarain, the husband of Ranee Jugdusuree, 
and Ramindernarain, grandfather (as alleged by the plaintiff) of Sheo- 
pershad, became possessed of the six-annasshare of pergunnah Tahirpoor, 


A moiety, or three-anna share, devolved at the death of Rubinder-— 


narain on Raghooindernarain by the law of inheritance, and on his 
death it went to Bh$rubindernarain, and on his dying without sons to 
his widow Musst. Jugdusuree. The remaining three-anna share des- 
‘cended to Anundindernarain, by a gift from Ranee Lukhee, widow of 
Ramitdernrain, and a deed of compromise, alleged to have been 
executed Sy Bhyrubindernarain. The property did not go to Anundin- 
dernarain by right of adoption ; for Ranee Lukhee, after her husband's 
death, had, in donformity to his permission, adopted in the first instance, 
a person named Roodurnarain, and on his death, Anundindernarain, 
without the permission of her husband, and in opposition to the Shasters, 
on which account she had made a gift to him of her estate, An adoption 
of this nature has never been recognized by the Shasters, by the usages 
of the Brahmins or other Hindu tribes. A suit was in consequence in- 


‘stituted in the gil/ah court between Bhyrubindernarain, and Anundinder- 


narain, and regularly carried in appeal before the Sudder Dewanny 
Adawlut. The vyavastha submitted by the Pundit of the zillah court, 
which likewise coincided with five legal opinions filed by Bhyrubinder- 
narain, invalidated the adoption. The zillah judge, however, acted on 
the opinion expressed by other Pundits which were submitted by Anund- 
indernarain, and passed a decree in his favour, declaring in that decree, 
which was dated June the 30th, 1795, that the object of Ranee Lukhee in 
executing a deed rf gift of that nature,-was to secure to Anundinderna- 
rain in some way, either by adoption or by gift, the succession to her 
property, and that, if the event of any dispute arising after her death on 
the subject of the second adoption, there might be no doubt of her pro- 
perty descending to Anundindernarain under the deed of gift. By the de- 
cision of the superior court, the adoption of Anundindernarain was declar- 
ed illegal, and he was allowed to succeed to the’property solely on the 
grqund of the deed of gift and the compromise, the authenticity of which 
was not ascertained. Besides, even supposing the adoption to have 
been yalid, the person adopted is only entitled to the property of his 
adopting fathcr, and has no claim to the property of his adopting father’s 
family or collateral relations. Sheopershad, therefore, could have no 
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&e. :’* but it seems to be admitted, that a man hav- 
ing a legitimate son may not only authorize his wife 








title whatever to the three-anna share of the estate in dispute. Tho 
following, he affirmed, wasehe true stateof the case. It is the usage 
among Brahmins for a Kooleen, when he marries into an inferior family, 
to receive a large valuable consideration. Accordingly, in 1207, B. Ss, 
Ranee Jugdusuree, wife of Bhyrubindernarait,,*who was of an inferior 
family, having agreed to give her daughter Bunmalee Dibia in marriage 
to him (the defendant), who was of the Kooleen caste, made a gift of 
her zemindaree and other Property to his wife Bunmalee Dibia and 
himself, with the knowledge and consent of all her family, ag well as of 
Anundindernarain. But, in consideration of their youth, she executed 
an derarnama in the form of a will, in favour of his (she defendant’s) 
father, Kalee Kant Rai, empowering him to superintend and take care 
of the estate during the period of their minority, and died fa the year 
1218, B. 8. Anundindernarain also lived till 1212, B. 8, subsequent to 
the execution and registry of the deed of gift ; and, had he considered 
himself the heir of Ranee, Jugdusuree, he would, undoubtedly, have 
opposed the proceeding, either at the time or at some subsequent period 
of his life. He, however, had never done so. On the death of Raneo 
Jugdusuree, Gungaram Bhaduree, the plaintiff's uncle, having persuad- 
ed Benood Ram Rai, proprietor of a ten-anna share in the above pergun- 
nah, to collude with them, forged an Yazutnama, or deed of permission to 
adopt, and a hibbanama and other documents, and sued him (the defen- 
dant), first stating that Eshurchunder was the adopted son of the Ranec: 





* Page 2.—There is a vyavastha maintaining th opposite doctrine, 
the authority cited for which ia a verse ascribedtto Ment, though not to be 
found in the Institutes : “Many sons are to be dered, that some one of 
them may travel to Gya.” But thik text obviously relates to legitimate 
sons. See the case of Goureepegshaud Rai, v. Musst. J ymala, vol. ii., 
p. 136, new ed. p. 174, Sudder Dewanny Adawlut Reports. And Mr. 
Colebrooke observes, in a note to p. 42, new ed. p. 55, Ibid, that the vali- 
dity of a second adoption, while another son, whether by birth or adop- 
tion, is living, is a question on which writers of eminence have Cjeagreed ; 
that Jaganndtha, in his Digest, tinclines to hold ig valid ; butyhat the 
author of the Dattacamiméne4, a work of great auth@rity,’ maintains 
the contrary opinion, 7 





ro ~ 8 


91 


Aman having - 
& son or an 
adopted son, 


92 : HINDU LAW. CHAPTER VI. 


pay authoriso to adopt a son after his death, failing such legitimate 
ry 

adopt ancther, son, but also, failing the son so adopted, to adopt 
son, another in his stead ;* and it has also beewruled, that 





but their claim was rejectel, and, therefore, the present suit (fraudu- 
lently preferred on the ground that Sheopershad was the heir, and 
entitled to the property alienated by the gift of the Ranee) was alto- 
gether inadmissible ; inasmuch as the illegality of Anundindernarain’s 
adoption invalidated the claim of Sheopershad to tho property of 
Ranee dugdusurec ; and the Ranee having, before the birth of Sheo- 
pershad, made a gift of her property to him (the defendant) and to his 
wife, it could not be considered as her estate on her death. Besides, 
he had himself, with his own money, paid off 2 mortgage contracted on 
the estate since the time of Bhyrubindernarain, when it would other- 
wise have been sold. The forgery of the deed of compromise produced 
by the plaintiff was evident, from the circumstance of its being dated 
on the 11th of Bhadoon 1212, B.S. The suit about the adoption of Anund- . 
indernarain, pending between him and Bhyrubindernarain, his (the 
defendant's) father-in-law, was decided in- the Rajshahye zillak court 
on the 13th of MSsarh“in the above year, afterwards in the Provincial 
Court, and lastly in the Sudder Dewanny Adawlut on the 4th of Assin 
1208, B. S. Had the deed of compromise been genuine, and in the 
possession of Anundinderngrain, he would undoubtedly have brought 
it forward in some'court of SAstice. And as the cause between Anund- 
indeinarain and Bhyrubindernarain was pending till 1208, B. §., it was 
extremely improbable that a compromise should have been entered into 
in 1202, B. §. Anundindernarain also was a minor at that time, and 
many suits had been preferred in the civil and criminal court and inthe 
Collector's office relative to the estate between 1202 and 1213, B.S, a 
period-of 12 yeays, Juring which Rance Jugdusuree was alive ; but 
no mention had ever been made of the compromise, nor had it ever ‘been 
tegistered, or before produced. 


On the death of the defendant, his wife, Musst. Rutnusuree Dibia, 





* Case of Shamchunder and Rooderchunder, p. 209, new ed. p. 279, 
vol. i., Svdder Dewanny Adawlut Reports, whére it was established, 
that thete may be two successive adoptions by the widows of the same 


man ; and the case of Musst. Soclukhna, y. Ramdola! Pande and others, 
p. 824, new ed. p. 434, vol. i, 
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authority to a wife to adopt, in the event of a dis- 


agreement ‘between her and a son of the husband, 





mother of Kuronah Kant Rai, his minor son, became hig representative 
in the suit. 7 

The plaintiff, in replication, maintained that Ramindernarain, grand- 
father of the minor Sheopershad, and his brother Rubindtrnarain, lived 
together as members of an undivided family. Rubindermarain died 
living a son, Raghooindernarain, his heir; and Ranfindernarain died 
leaving his widow, Musst. Lukhee Ishuree, to whom he granted permias 
sion to adopt a son. In Kartik 1170, B.S., Raghovindernarain died 
leaving a widow, Musst. Sirsuttee, who with Lukhee Ishuree, the grand- 
mother of the minor Sheopershad, enjoyed joint possession of the estate. 
Musst. Sirsuttee adopted Bhyrubindernarain, entered his name jointly 
with that of Lukhee Ishuree in the Collector's office, and died in 1162, 


B. 8.; and the grandmother of Sheopershad died after having adopted : 


Anundindemarain according to her husband’s permission, put him in 
possession of the estate during her own life-time, and by-means of an 
application effected the registry of his name instead of her own, Bhy- 


‘rubindernarain afterwards fnstituted an action, on the ground'that the . 


adoption of Anundindernarain was illegal. By the decisions, however, 
of the Zillak and Provincial Courts and of the Suddér Dewanny Adaw- 
lut, the adoption of dnundindernarain was h&ld to be valid, and adecreo 
passed in his favour. There could, therefore, be no doubt of Sheoper- 
shad’s title, and of his being the Pindadhikar, or person entitled tapers 
form the exequial rites of Jugduguree and Bhyrubindernarain. As 
Kaleo Kant Rai, father of Kashee Kant, the defendant, was adopted by 
Kishen Kant Rai, and according to the Shasters the distinction of the 
Kooleen caste is lost on the adoption, and as the dighity of the ancestors 


of Mohindernarain (who were Rajahs) wag stipeyor, tha allegations of . 


the defendant relative to J ugdusuree having given htr Property to him 
on his marriage with ‘her daughter, in consideration of his tank, were 
evidently false, inasmuch as from the time of the ancestors of Mohin- 
dernarain, Ramindernarain, and Anundindernarain, connexions had 
subsisted between them and the Kooleen Brahmins. No one ever gave 
his whole estate to his daughter and son-in law; but it is both the 
law and usage, that if a person dies without male issue, his *state will 
not devolve to his daughters, or daughters’ sens, but only to the 
descendants from the same grandfather. In accordanee with this cus- 
tom, on the death of Indernarain Rai without mele issue, his estate did 
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then living, will not avail; though authority to 
adopt. in the event of that son’s death, would be va- 
lid.* Itisa dispated point, whether a Widow having 





not go to Ramsingh, his daughter's son, who was alive, but to the persons 
descended: frém the same grandfather as himself. The trnth of all 
these representations will be established on inquiry, I£ the father of 
Sheopershad hed been aware of the gift alleged by the defendant, he 


would certainly have opposed it. It is singular that the deed of gift 


declares, that the gift is made for the performance of exequial ceremo- 
nies, and stipulates that Ranee Jugdusuree shall, during her life-time, 
retain possession of the above estate; and have the power of alienation 
by sale or gift. As, therefore, the Ranee enjoyed possession of the 
estate, and retained the power of disposing of it by gift or sale ; and 
did, subsequently to the execution of the dead of gift, give, in the 
exercise of her proprietary right, dewotter and bruhmoter lands to 
many persons,.and the donee did not obtain possession of the lands 
given to him, it did not clearly appear with what view the will in 
favour of the deferidant’s father was execcted, or what law legalised a 
conditional gift of the above nature, or how, Bunmalee Dibia having 
died childless in the life-time of her mother, the condition relative to 
the performance of exequéal ceremonies could hold good. 

The rejoinder of Rutnusuree Dibia set forth, that as both the donor 
and the donee were dead, and the property given had descended as an 
hereditary estate, the claim of any person thereto was inadmissible 
according to the Shasters; and that her son, as the Pindadhikar of 
Bunmelee Dibia, was undoubtedly entitled to her property. 

On the 13th of dune 1817, the secénd judge of the Provincial Court 
dismissed the claim with costs, on the ground of the vyavastha submit« 
ted by the pundit ofthe court, which declared that an adopted son was 
entitled to the property of his adopting father, not to that of his adopt- 
ing father’s collateral relations ; that a woman had not the power to 
adopt a second person on the death of an individual whom fhe had pre- 
viously adopted, with her husband’s permission ; and that, therefore, 
Anundinderarain, and consequently Sheopershad, were not entitled to 
the ‘property in dispute ; and that the deed of gift executed by Jugdu- 





. e 
* Case of Musst. Soolukhna, v. Ramdoolal Pande and others, vol. i., 
p. 325, new ed, p. 434, " 
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' suree in favor 6f~Bunmalee Dibia and Kashee Kant, her daughter and 

son-in-law, was valid. ° 

The appellant being dissattsfied with this decision, appealed to the 

Court of Sudder Dewanny Adawlut, layingshis claim at Rg. 15,151, three 

times the sudder jumma of the lands in dispute. 

Eshurchunder Rai, the person claiming to have been adopted by Rance 

Jugdusuree, presented a petition to the following effect :— 


“The suit instituted by Gungaram Bhaduree, your petitioner's guar-" 


dian, against Kasheo Kant, to effect the reversal of the acting collector's 
order for the registry of Kashee Kant’s name as proprietor of a three-agna 
share in zemindaree Pergunnah Tahirpoor, was decreed by the judge of 
zillah Rajshahye, Thie decision was, however, reversed*in the Prowin- 
cial Court, and the order of the Provincial Court was affirmed on the 4th 
of February 1813, by W. E. Rees, Esq., formerly acting judge ef the 
Sudder Dewanny Adawlut. On your petitioner making frequent applica- 
tions for redress to the former judges of this Court, he was informed by 
Mr. Harington, that, when dhe cause of Sheopershad Chowdree came 


~ before the Court, they would take into consideration your petitioner's 
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case, and decide upon it. As your petitioner's adoption is established by, 


the papers in the case of Sheopershad, v. Kashge Kant, (No. 1779,) your 
petitioner hopes, that when the above cause comes before you, you will 
take into consideration the present petition, and the papers filed on the 
former trial, as well as the petitions for a review, and the vyavasthis of 
the pundits of this court filed in the cause of Ranee Siromunee and others, 
and afford him redress.” 

The case having been brought to @ hearing before the second judge, 
(C. Smith,) all the pleadings and exhibits of thg parties were pertised, as 
well as two petitions presented by Eshurchunder Seirnga;two vyavasthne, 
of the pundits of this Court, ona in the case of Bijia Dibia, appellant, », 
Unnapoorna Dibia, respondent, the other in the case of Shamehunder. 
Chowdree, and Rooder Chunder Chowdree, appellants, v. Narainee Dibia, 

. Chowdrain and Ramkishore Rai, respondents, and the interrogatories of 
this Court to the pundits aforesaid ; the papers of the Rajshahye Zillah 
Court, the Provincial Gourt, and the Sudder Dewanny Adawlutin cause, 
(No. 846,) of Gungaram Bhaduree, guardian of Eshurchund:y Surma, 
appellant, v. Kashee Kant Rai, respondent, and the decrees passed by all 
those three Courts therein. Copies of two vyavasthas of the pundits of 
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without having received conditional permission to. 
that effect from her husband. According to the doc- 


this ccurt filed by the-xppellant’s vakeel, and the proceedings i if three 
different suits, viz., Bijia Dibia, appellant, v. Unnapoorma Dibia, respon- 
dent ; Sohun Lal Khan, appellant, v. Ranee Siromunee, , Tespondent ; and- 
Eshurchunder Paul and others, appellants, ». Kishen Govind Sein, , Tespon- 
dent. ° 

The vyavastha of the pundits in the case of Shamchunder and Roos 
derchunder, delivered on the 21st of August 1807, was to the following 

effect :— 

Q. Subsequently to the death of Kishenkishoro, his senior widow 
had adopted Nundkishore as a son, end, on the death of the son su 
adopted, the second widow of the said Kishenkishore adopted an indivi- 
dual called Ramkishore, who is still living : under these circumstances, 
Joogulkishore, a person adopted by Kishengopaul, the uterine brother of 
Kishenkishore, and his half brother Luchminarain’s two sons, Sham- 
chunder and Rooderchunder, claim the property left by Nundkishore and, 
Kishenkishore : Now supposing the adoption of both the sons to havé 
been proved, in this case, which of the claimants is or are entitled to 
inherit the property of Kishenkishore anc+Nundkishore ? and does an 
adopted son succeed collaterally as well as lineally ? : 

R. The property, whether consisting of moveables or immoveables, 
belonging to Kishenkishose, deceased, who left no igsue of the body, will 
devolve on the son whom his younger widow had adopted according to 
the mode prescribed by law. The uterine son adopted by{Kishenkishore’s 
brother and his half brother's sons have no right of succession. The 
property of the deceased Nundkishore, in default of issue of his adopting 
mother, will devolve on the adopted son of his step-mother whom she 
adopteg with her lsband’s sanction, provided he be endued with the re- 
quisite qualities, and ableto benefit his parents by performing the (Nitya) 
indispensable andvix& observances, (Nimittika) casual rights, (Camya) 
supererogatory works (which are performed at pleasure, or through the de- 
sire of some advantage), (esta) essential ceremonies, as ablution, investi+ 
ture, &c. (Poorta) acts of pious liberslity, as digging a well; planting a 
grove, building a temple, &c., and so forth, prescribed to his own tribe, 4 
In this case, the surviving adopted son (of the second widow) being a 
nearer sapinda to the deceased son adopted (by the eldest widow) than 
the othoe relations who claim, he will succeed exclusively to the property, 
and the kinsm¢n will have no claim. This opinion is consonant to the 
doctrine of Menu, Goutama, and Boudhdyana, the first of whom holds ; 
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trine of the Dattacamimansd, the act would clearly be sanantzing of 


illegal ; but Jaganndtha holds that the second adop- 


, the first rank 4mong legislators ; and the doctrine is also consonant to 
_ the Mumoartha Mooktavuli, Dattacamiménsé, Vivddabhang4rnava, Rat- 
ndcara, and other authorities, * i 


timate isaue by himself begotten.” The passage of Féjnyawaleya cited 
in the Déyatatwa and other law books: “The wife and the daughters, , 
also both parents, brothers likewise.” . 

“Of him who leaves no son, the father shall take the inheritance, or 
the brothers.” Menu. The text of Vrihaspati cited by Raghunandana 
and others :-—" Menu holds the first rank among legislators, because he 
has expressed in his code the whole sense of the Vedas : ho code is ap- 
Proved which contradicts the sense of any law promulgated by Menu.” 
The texts of Menu laid down in the Ratndcara and other tracts :—- 

. “OF the twelve sons of men, whom Afenu, sprung from the self-exist- 
ent, has named, six are kinsmen and heirs 3 six not heirs, except to their 
own father, but kinsmen. ‘Bho son begotten by a man himself in law- 

pial wedlock, the eon of his wife begotten in the manner before men- 
tioned, a son given to him, a son made or adopted, a son of concealed : 
birth, or whose real father cannot be known, and a son rejected by hig 
natural parents, are the six kinsmen and heirs.” “ Menu, sprung from 
the self-existent Brahma, and first of the fourteen Menus ; among these 
twelve sons of men whom he has named, the first six are pronounced 
kinsmen and heira to collaterals : the result is, that, as kinsmen, they 

" offer the funeral cake and water to Sapindas and Samanodacas, and, aa 
heirs, they succeed to the heritage of their collateral rélations, on Silure 
of male issue, as well as to the estate of their fether.” This is the ex- 
Planation of Cuilueabhatta, The following texta fre hid down in thf 
Ratndcara and others tracts, Goutdma. “The son begotten by a man 
himaelf in lawful wedlock, the son of wife begotten by an appointed 
kineman, a son given, a son made by adoption, a son of concealed birth, 
‘and one rejected by his natural parents, are sons who inherit Property. 
The son of an unmarried girl, the son of a pregnant bride, a son by a 
twice-married woman, “the son of an appointed daughter, a son self- 
given, and a son bought, claim the family of their adopting fathess.” 

Boudhdyana :~Participation of wealth belongs to thé son begotten 
by-a man himself i lamfal wedlogk, the son of his appointed daughter, 
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tion in such case would be valid, the object of the 
Of Benga, first having been defeated. According to the autho- 





the son begotten on his wife by a kinsman legally appointed, a son 
given, a son made by adoption, a son of concealed birth, and a son re- 
jected by his natural parents. Consanguinity, denoted by a common 
family appellation, belongs to the son of an unmarried girl, the son of a 
pregnant bride, a son bought, a son by a twice-married woman, a son 
self-given, and'a son of 2 priest by & Sudra.” Although Jimutavahana, 
- Raghunandana, and others, explaining the text of Devala cited in the 
Déyabhdga, has not reconciled the dispute in regard to the given son 
and the rest being heirs to collaterals or otherwise, yet it should not be 


therefore supposed that the given son has no right of collateral succes-. 


sion. The difference of opinion may be reconciled by referring to the 
distinction of the adopted son being (Sugoora) endued with good quali- 
ties, or (Nirgoona) not so endued. This is the doctrine contained in 
the Ratnécara and other authorities ; and it must be admitted that the 
given son and the rest who are endued with good qualities, are entitled 
to succeed both to the adopting father and his kinsmen. 

“It. is also proper to affirin, as intended by that expression, that sons 
given and others, being virtuous, are entitled to the inheritance and so 
forth, in preference to a son by a twice-married woman or the like, if he 
be destitute of good quilities ; but if all be destitute of good qualities, he 
who is superior as nearest allied by birth, shall take a full share of the 
paternal estate, and the rest shall have the portions allotted to them in 
the Brahmapurana and other works. The maintenance directed must 
consist in the reccipt of such a share ; else the seeming contradictions in 
the texts of Menu and others, and of Yéjayawaleya and the rest, 
could not be well reconciled. But some argue, from the concurrent im- 
port of the text qf Devala, that the text of the Brakmapurana also 
relates to sons given and the rest, who are inferior in class to their adop- 
tive fathers.— Vivddabhang érnava. 

The vyavasthd in the case of Béjia Dibia against Unnapuma Dibia, 
was to the following effect :-— 


Q. Tarnee Choudhrain having, at her husband’s death, taken pos-° 


session of his entire property, real and personal, selected for adoption a 
boy named Kalikant, with her late husband’s sanction. It appears from 
the Cepgsition of*a witness Bhowanishunker, adduced by Kalibhairub 
and the said Tarnee (who were defendants in this cause) that Kalikant 
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woman is competent, after the death of her husband, 





tion ; but it appears from the statement of the plaintiff Bijia Dibia, that 
the boy died subsequently to his adoption. A few years after his deat, 
the said Tamee assigned over all the property which she held in her 
Possession to her junior daughter's son (Kalibhairub), while her senior 
daughter was living and had a daughter. Subsequently the senior 
daughter was delivered of a son, who laid claim to a moiety of the pro- 
perty disposed of as above stated. Under these circumstances, was the 
said Tarnee, according to the law of Bengal, competent to give away” 
all her husband’s property to her daughter's son, while she had another 
daughter living, and is the deed of gift in such case valid and binding ? 
Supposing the adoption of Kalikant to have been actually made in this 
case, was she (the said Tarnee) competent, after the* death of such 
adopted son, to dispose of her adopted son's property by deed of gift 
in favour of her daughter's son ? 

RA widow, without sanction of her husband's representatives, is 
incompetent to make a gift of hia property which had devolved on hor 
by right of inheritance, and fhe deed of gift which she made cannot be 
considered as valid or binding. No adopting woman is allowed to dis- 
pose of her adopted son's property which had devolved on her at his 
death, by a deed of gift in favour of one heig, while there is a possibi- 
lity of the birth of nother. This opinion is conformable to the Déya- 
bhdga, Dayanirnaya, Dédyaruhasya, Vyavastharnava, Déyatatwa, Déya- 
nirnaya, and other authorities current in Bengal. » 

Authorities. —“ But the wife must only enjoy her husband's estate after 
his demise. She is not entitled to make a gift, mortgage, or sale of it.” 
Thus Catydéyana says: “ Let the childless widow, peeserving unsullied 
the bed of her lord, and abiding with her venerable protector, enjoy 
with moderation the property until her death. Adtex her, let the heits 
take it.” “ Abiding with her venerable protector :” that is, with her 
father-in-law, or others of her husband's family, let her enjoy her hur- 
band’s estate during her life; and Rot, as with her separate property, 
make a gift, mortgage, or sale-f it at her pleasure. The Déyabhaga. 
It is laid down in the Déyanirnaya, that “no widow is competent to 
make a gift, or mortgage, or sale of her husband's property, except for 
the sake of performing his exequial rites, or other necessary purpose ; 
and she residing with her husband’s family, is entitled te consume only 
such portion of his estate as may suflice for her subsistence. 
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to adopt a son, provided he gave her permission 
to do so during his life-time ; and, according to 
the law of the western provinces, with the sanction 


” For women, the heritage of their husbands is pronounced applicable 
to use. Let not women op any accountmake waste of their husbands’ 
wealth. The Bharata. By tae word “ waste” it is meant, that a woman 
cannot make a gift, sale, or other alienation of her husband's preperty 
at her pleasure. The Déyaruhasya. 

“The property of a person dying, leaving neither son, son's gon, 
nor son's grandson, goes to his virtuous widow ; but she cannot make 
any alienation, as sale or the like, of such property, excepting for the 
purpose of promoting her husband’s spiritual benefit by giving a part 
of it, or for the purpose of saving her own life.” The Vyavastharnava. 

The text of Néreda laid down in the Déyaruhasya :-—“ Every sort 
of contract made by a woman, not in a time of distress, is null and 
void, particularly the gift, mortgage, and sale of the house and field.” 

The word “wife” is employed as a term of general import : and im- 
plies, that the rule must be understood as applicable generally to the 
case of a woman’s succession by inheritanct. The Dayabhaga. 

The following passage is cited in the Dayabhdga and Déyaruhasya, :— 
“They who are born, and they who are yet unbegotten, and they who 
are actually in the womb, all require the meang of support ; and the 
dissipation of their hereditary maintenance is censured.” 

The second judge recorded his opinion on the 2d of January, 1821, 
in these terms :— 

“T am of opinion that neither of the parties in the present case are 
entitled to the property left by Ranee Jugdusuree, inasmuch as it 
has been established that Eshurchunder Chowdree, the appellant in 
the cause (No. 846), is the rightful heir. The proofs in favour of 
such conclusion art fully detailed in my proceeding of this date. If, 
in concurrence with me, the Court, after admitting a review of judg- 
ment in case No. 846, reverse thedecisions of this Court, and of the 
Provincial Court, and affirm the decree of the Rajshahye Zillah Court, 
it will be necessary to affirm the decree passed by the Moorshedabad 
Provincial Court in this case. If, however, on the contrary, they uphold 
the decree passed by this Court on the 4th ofFebruary, 1813, I con- 
sider the title of Skeopershad Chowdree (the appellant) to be, accord- 
ing to thé Shastere, undoubtedly superior to that of Kasheekant Rai, 
the respondent’s father. For Kasheekant Rai only stood in the rela- 
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‘of the husband’s kindred, after his death ; these 
authorities contending, that although a woman cannot 


tion of a son-in-law, which ceased on his wife’s dying without children 
during her mother's life-time, and his claim under the conditional deéd 
of gift is altogether ingdmiseible according to the law of inheritance ; 
inasmuch as the condition was cancelled by the death of the person on 
whom the fulfilment was enjoined, and on failure of Ranee J ugdusu- 
Tee's own and adopted children, Sheopershad Chowdreg, the appellant, 
appears the only person who has any title to succeed as heir.” Under 
these circumstances, the second judge recorded his opinion, that the. 
Court should either admit a review of judgment in Eshurchunder 
Chowdree’s case, reversing the decrees of this, and of the Provincial Court, 
and affirming the decree of the Rajshahye Zillah Court, dated July the 
12th, 1808, and uphold the decision of the first judge of the Moorsheda- 
bad Provincial Court, dated June 18th, 1817, dismissing Sheopershad’s 
claim, and making the costs of all courts payable by the parties respec 
tively ; or that they should reject the application for a review in caso 
No, 846, and, affirming this Court's decree dated the 4th of February 1813, 
should reverse the decision of the first judge of the Moorshedabad Provin- 
cial Court, and award to Sheopershad Chowdree a three-anna share of 
zemindaree pergunnah Tahirpoor, with mesne profits for the period during 
which it had been in the possession of Kaskeckant Rai, charging the 
costs of both courts to the respondent. 

The case was next brought before the third and officiating judges, (8. T, 
Goad and W. Dorin), Their proceeding of the 8th of February was td the 
following effect :— 

“Tt appears that the appellant lays claim to a three-anna share in the 
zemindaree of pergunnah Tahirpoor, which was in the possession of Ranee 
Jugdusuree, who died in 1213, B.S. The Ranee was seized of the three- 
anna portion in dispute on the death of her husband Bhyrubindema- 
rain in the year 1204 B. S. who lefpno male issue and only one daughter. 
The daughter also died at the age of nine or ten years, after her mar- 
riage with the late Kasheekant Rai, the respondent’s husband. The ap- 
pellant maintains, that the share in dispute, being the estate left by Bhy- 
rubindernarain the husband of Jugdusuree, descends to his heir ; and as 
he is the son of Anundindernarain, Bhyrubindernarain’s uncle, who was 
adopted by Ranee Sirsuttee, and was likewise the second adopted son of 
Ranee Lukhee, ho is entitled to it according to the law of iaheritance. 
The respondent contends, that Rance Jugdusuree transferred the above 
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of herself perform the ceremonies requisite to adop- 
tion, yet that there is no objection to her calling in 
the assistance of learned Brahmins, as is practised 





estate to her daughter and the husband of that daughter by a deed 
of gift executed on the 23d of Assarh»1207 B. S. under the expecta- 
tion that her daughter would bear a son, and stipulating that she (the 
donor) should remain in possession of the lands during her life-time, aa 
she accordingly did for six or seven years, and she opposes the claim pre- 
ferred on the grounds of hereditary right by the appellant. 

Ist, ,Because the adoption of Anundindernarain by Rance Lukhee, 
the wife of Ramindernarain, had not taken place according to the 
Shasters. 

2d. Because, even if the adoption of Anundindernarain had been 
legal, the appellant's claim to succeed as heir to the estate of Bhyrubin- 
dernarain and Rance Jugdusuree was inadmissible according to the 
Shasters, inasmuch as he could not claim relationship with the husband 
of Ranee Jugdusuree through the adoption of his father. 

But with respect to the objections urged by the respondent to the lega- 
lity of Anundindernarain’s adoption by Range Lukhee, in conformity to 
the permission of her husband, it is only necessary to state that Anund- 
indernarain died in 1212, B. 8., till which.time he was in possession of 
his adopting father’s eatatg, and that it appears from a decree passed by 
thia Court on the 28th of September 1801, in the case of Rance Jugdu- 
suree, appellant, v. Anundindernarain, a minor, respondent, that 
several objections raised to the adoption of Anundindernarain were 
overruled at the time by this Court, and the adoption declared to be 
valid. Bhyrubindernarain, moreover, the husband of the appellant 
upon that occasion, admitted the legality of the adoption. Adverting 
to the foregoing circumstances, the Court do not consider that the 
respondent is authorzed, after so great a lapse of time, now to call in 
question the legality of Anundinderrarain’s adoption. And as it is evi- 
dent, from several former vyavasthas, that the deed of gift executed by 
Ranee Jugdusuree for her husband's estate, to the possession of which 
she had succeeded on his dying without male issue, is perfectly invalid, 
it only remains to ascertain whether now the appellant is, according to 
the Hindu law, entitled to the estate in dispute ar heir.” 

A copy of this pgoceeding was accordingly ordered to be laid before 
the punditr of the Court, together w ith the genealogical table furnished 
by the appellant, to enable them, after Bp duc consideration of their con- 
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by Sudras on’ similar occasions. But according to pboetting, of 
the doctrine of Vackespati, whose authority is recog- school. 
Soe net) 





x tents, to submit within 2 fortnight a vyavastha consonant to the Hinda 
. Jaw as current in Bengal, in reply to the following question :-— 

Q. If the deed of gift produced by the gespondent be iHegal, and at 
the death of Jugdusuree her husband’s heirs had the right of succeed- 
ing her, in this case, is the appellant, according to the law of Bengal, 
entitled to the property in question by right of represeptatiohY or other- 
wise ? 

R. Although Bhyrubindernarain should have died leaving no issue’ 
but a daughter, and his property should have been enjoyed by his 
widow Jugdusuree during her life, and the deed of gift (produced by 
the respondent) of all her Property in favour of her daughter and her 
husband be illegal, yet on her demise, her property, evén though it be 
subject to the succession of her hugband’s heirs, will not devolve on the 
appellant ; for he cannot claim it by right of Tepresentation, as he being 
the son of Anundindemarain, the second adopted son of Lukhee Dibia, 
does not hold the rank of Sapinda. A person according to law may 
desire his wife t6 adopt his son, but neither by law nor custom can ho 
direct her to adopt one, and after his death another. The second adop- 
tion by the widow must bg considered as illegal, and the adopted son 
cannot thereby rank in the relation of a Sapigda ; and it follows, a for- 
tiori, that the appellant has no tie of relationship with the deceased, 
when his father is debarred from that right. It appears in the question, 
that Bhyrubindernarain acknowledged the adoption of Anundinderna- 

. Tain; and the Court, having rejected the objections expressed on the sub- 
Ject, admitted the adoption to be good and legal. The ruling authority is 
independent, and may act according to its pleasu% ; but according to 
law, the second adopted son can be entitledsto inherit the property of 
the individual only by whom he is adopted, and Sanrot inherit the pro- 
perty of his adopting parent's Sapindas. This opinion is consonant to 
the Dattacamiméned, Dattacachgndricé, Vyavahdramdtried, and other 
authorities, as current in Bengal. Ps 

Authorities. —The texts latd down in the above authorities : “By aman 
destitute of a son only, must a substitute for the same always be adopted : 
with some one recotitse ( Yagmattasmat Prayatnatus) for the sake of 
the funeral cake, water, and solemn rites.” “‘Rhe funeral cake :” the 
“ Sradha, or funeral Tepast.”  “ Water :” that is, the presenting waterin 
the two united palms, and so forth. © Sotemn rites :" meaning rites in 
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nized in Mithild, 4 woman cannot, even with the pre- 
viously obtained sanction of her husband, adopt a son 





honor of the deceased, cremation and the like. These are the cause (hetu.) 
Tae reason, occasioning the adoption, is the cause. This, from being ; 
used in the singular number, shows that these ceremonies collectively 
are the cause, and not individually ; and consequently, the meaning is, 
that there is not a distinct affiliation, severally for each ; but-one adop- 
tion only, on account of the whole : for, on default of a son, the failure 
of the oblation of food and other rites is the consequence.” The Dat- 
tacamiménsé. 

As, in their Proceeding of the 8th of February 1821, the Court did 
not require the pundits to give an opinion as to the legality or illegality 
of the adoption of Anundindernarain, they were directed to refrain from 
all consideraticn of the merits of that question ; and taking for granted 
that it was legal, and that Anundindemarain was the adopted son of 
Ranee Lukhee, wife of Ramindernarain, ‘to submit, within three days, a 
specific answer to the question proposed in the proceeding of the above 
date. It was added, that the Court would again teke into conaidera- 
tion what was stated in their former vyavagtha relative to the adoption 
of Anandindérnarain, after their delivery of the second vyavastha, On 
the 21st of March 1821, the required repigywas submitted, and was to 
the following effect :—~ . . 

“Supposing the Court to determine that the adoption of Anundinder- 
narain by Ranee Lukhee, the widow of Ramindernarain, was valid, yet, 
as it was a second adoption, he (Anundindermarain) could not be consi- 
dered a Sapinda of Bhyrubindernarsin, nor @ fortiori could: his son 
Sheopershad be considered a Sapinda of the said Bhyrubindernarain. 
Therefore, if, ‘aftes the death of Ranee J. ugdusuree, the widow of 
Bhyrubindernarain, the .property which had devolved on her is to 
descend to her husband's heirs, Sheopershad cannot have any right of 
succession.” « 

As it appeared that the pundits had still not given an explicit reply to 
the question propounded by the Court in their proceeding ef the 8th of 
February, they were directed to give their opinign de novo, taking for 
granted that the adoption of Anundindernarain was valid and unobjec- | 
tionable in every respect, and us if Anundindérnarain were ‘the sole . 
adopted son of his adopting father ; and the following was the purport 
of the third wysvastha, submitted on the 3rd of April 1821: That if 
Anundindernaraiti was the sole adopted son of his adopting father, and 
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hibitory rule may be*traced the origin of the practice 








there was otherwise no question. as to the legality of his adoption, ‘in 
such case he must bewconsiderad asa. member of the Gotra of his adopt- 
ing father, and legally entitled to. the Property of his adopting 
father’s Sapindas 7 and in the -event of there being no nearer Sapinda 
to Bhyrubindernarain than the appellant Sheopershad, in stl case the 
said appellant must be considered entitled to the estate. The pundits’ 
opinion proceeded in the following manner :—This opinion is confarmablé 
to Menu, although the Court directed that our vyavastha should be deli- 
vered according to the law of Bengul ; and of all the authorities, the Daya- 
bhaga is there most prevalent : and, although it is the opinion of Jimuta- 
vahana, quoting the text of Devala, and adopting his order of enumera- 
tion, that the son afliliated in the Dattaca form is not an heir of colla- 
teral relations (Sapindas dc.,) nevertheless, as many vyavasthas have 
been. delivered in. the Court establishing the adopted son's collateral 
succession according to the law promuigated by Menu, this opinion is 
delivered according tothe game taw. ; . 
sluthorities—Menu: “Of the twelve sons of men, whom Henu, 
sprung from the self-exiatent, has named, six are kinsmen. and heirs ; 


“six not heirs, except to their own father, but kinsmen, The son begotten 


by @ man himeelf in bawful weillock, the son of his wife begotten in the 
manner before mentioned, a son given to him, a son made or adopted, a son 
of concealed birth, or whose real father cannot be known, and ason réject- 
el by his natural Parents, are the six kinamen and heirs,” Commentary 
on the text of Menu by Balambhatta: « Afenu, sprung from the self- 


’ existent Brahma, and first of the fourteen Menus ; mong those twelve. 


sons uf men whom he has named, the first sixegre pronounced kinsmen 
and heirs to collaterals : the result is, as Kinsmen, thoy offer the funeral 
cake and water to Sapindas and Samanodacas sand ag heirs, they suc- 
ceed to the heritage of their collateral relations, on failure of male issue.” 
The text. of Menu laid down ,in the Diyabhaga, Déyatatwa, Daya- 
cramasangraha, and ther authorities: « To the nearest kinsman (Sa- 
‘pinda) the inheritance next belongs.” + . 

On the receipt. of the above vyavastha, the Court observed, that 
from this vyavastha it appeared, that in conse§uence of the death 
of Ranee Jugdasuree, widow of Bhyrubindernarain? witiout male 
issue, in 1213, B, S., her Hesdand’s estate, which had been enjoyed 
by her during her life-time, wonld descend to her husband’s near eat 
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Critrimaform. -of adopting -in the ‘Critrima form, which is there “pre- 
‘valent. his form requizes:no ¢eremony-to complete 
it, and is instantaneously -perfected by the offer 





heir; aud, supposing Anunilindernarain -to have been the-adopted son 
of Ramindernarain and Rexee -Lukhee, and a member of;the family, 
‘that Sheopershad, the original plaintitf in the present cause, would 
succeed hereditarily as.a Sapinda. In.coneurrence, therefore, with the 
opinion expressed by the-second judge, they passed-a decree in favour 
‘of the. appellant's claim, reversing the judgment of the Moorshedabad 
Provincial Coust, and making the costs of both.courts payable by the 
-respondent. “Ry the decree, possession of the .three-anna share ia 
-dispute was awarded to the appellant, with imesne profits from the 
-date on whicl the suit was instituted till pat in-possession. The ‘fol- 
-lowing observations were introduced into the final decree. 
It must be remembered that.the proceeding of this Court under date 
the 8th of February last, declared the respondent digqualified to call in 
question on the preseut occasion the legality of the-adoption of Anund- 


» 


indernarain, the appellant's father, inasmyoch as the legality of that + 


transanction had been admitted, and recogniaed by a decree passed by 
‘the Sudder Dewanny Adawlut on the 28th of September, 1801, (which 
scorresponds with 1208, B, 8.) in the case of Banec Jugdusuree, appel- 
tant, v. Anundindernarain, respondent. It appoars, moreover, that 
vAnundindernarain was adopted in 1200, B.S., by Banee Lukhee, and 
-enjoyed possession of :his adoptive father’s estate till his own death in 
“1212, B. S., when he was-suegecded by:his-son, who,-as heir, continued 
-in possession till the institution ef the present suit in 1220, B. 8. The 
same objection now urged to the adoption was preferred on the former 
trial, viz., that the adopéion, by the wife of any zemindar, of a second 
son, after the cvatht of a previously adopted individual, was invalid. 
‘I'wo of the soundest and most learncd pundits of the day, hewever, viz., 
‘those of the.Tirhoot and Nuddea_zil/ah courts, who were called on to 
submit their opinions on the subject, pronounced, in concurrence with 
-the pundit of the Rajshahye zil/ah court, the adoption to have been a4 
legal transaction ; and as the former judges of this Court in 1801, by 
their decree admitted and decided. on the legalit? of Anundindernarain’s 
adoption in the fac> of the alleged objection, the Court was of opinion 
that the “abeve-mentioned decree, and the long lapse of.time, does not 
‘leave the question of law open to theirinvestigation. Pom the former 
decree of this Court, the grounds on which the judgment pronogpced on 
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of. the- adopting, and: the consent of the adopted 
party. It is natural Yor every man to expect: an-heir,. 
80 long as: He has lif and health ;-and hence itis usual: 
for persons, when. attacked by illness, and not before, 
to give autliority to theix wives to adopt. But in Mis 
thild, where this authority: would be unavailable, the 
adoption. is performed by. the husband: himself; and 
recourse: is naturally had: to that form of adoption 
which:is most easy. of performance, and therefore less 
likely. to. be frustrated by the impending dissolution 
ofthe party desirous af adopting. . 





that occasion was formed cannot. be ascertained: But it ig doubtéul 

whether the former Court considered the adoption of Anundindernarain 

ag a second adoption effected by Ranee Lukhee without perinission from 

her husband, and ‘legalized at’ proceeding on the: Gazutrama obtained:by 

her from hor husband, althonigh it-specified no permission for adepting- 
& second person, or-construing the tenor of the-Zjazutnama to imply a 

tacit consent to the adoption of a second, onthe death of the first son, 

which frustrated> atid nullified the object: of the adoption, or whether 

they-consideted thet the ceremonies of adoption had not been completely: 

fulfilled in the case of the first'son ; for he died.a few months after- 

wards, and; according to the testimony: of several witnesses, before he 

had gone through the:ceremonies‘of investiture: Yet although those cir- 

oumstanoos. have not: been. detailed, it-is.evident thet-by. tat décree'the 

adoption of Anundindernarain, which it mast be observed is-no-wherv: 
described therein aw asocond:wdoption, was declarctlogalagter a duo con- 

sideration of all the.objections urged; and he was pronounced ‘member 

of the family. The.question.of Jaw, therefore, is. qutte irrelovant-to the: 
Present case. The Shasters.were merely consulted:to ascertain whether 

the. appellant Sheopershad, being. descended: from: the samo paternal: 
grandfather, was. entitled by: the. law: of inhoritance, to the ostate.in 

dispute; and the. Court; in deciding: that he-is.so entitled, have been 

guided by the above legal. opinions.and:tho vyavestha. submitted. by the 

pundits: in the case of: Shamchunder:and: others, appellfints, >. Narainco 

Dibia, respondent. There” afe certain other points which the ¢ fonrt 

consider it advisable to notice here. 
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It is an universal rule in: Bengal and Benares, that 
‘a Woman can neither adopt a son, nor give aavay her: 
‘son in adoption, without the sanction. of har- husband: 
previously. obtained ; but it does. not appear: that; the 
prohibition, in Mithila, which prevails against her re- 
ceiving a son in adoption according to the Dattaca 
form, even. with ‘the previous sanction. of her husband, 
he being dead, extends to her receiving: a. bey in 
‘adoption. according ‘to: the Critrima form ; and the son. 
‘so adopted will perform her obsequies, and suceeed 
to her peculiar property, though not to that of her 
deceased husband.* Tt is not uncommon in the pro- 
vince of Mithild for the husband to-adopt one Crit 
ma son, and the wife another. ° 

T have laid it down as acrule, that in the presents. 
‘age, adoption is allowable only in the Dattaea, Dwya- 
mushyana, and ‘Critrima forms ; but I find, on refer- 

let. The authorities recited in the first vyavastha submitted in this. 
cause do not. affect the adoption of two sons. by: one wife of a deceased 
persoh, or even a second adoption generally. ; nor is. such an allegation 
supported by. the tenor oftformenvyavasiiezs, furnished by the pundits in. 
the cases of Shamchunder and: others, appellants, ». Nerainea Dibia, 
respondent ; and Goureepershad Chowdree, appellant, v. Mussummaut. 
Jymala, respondent. ° R 

2dly. The respondetit's vakeel, after the vyavastha.was.submitted; and: 
‘while the cause wes‘still pending, only. contended thatthe adoption: vrais 
illegal, inasmuch asit had taken place without the consent of the husband 

3dly. -In the proceeding of this. Court, and-in the question propounde. 
ed to the pundits, only.the word “ adoption” was at frat meationed : the: 
word ; “second” was. subsequently added at the request of the: respen- 
dent's vakeel, as it was thought that.it would not. materially. affect.the 
decision. It was, however, mentioned, that according to the evidence, 
it was dovbdtful“whether the ccremonies of adoption in the first. case 
“were regularly fulfilled. a 

© Suth. Synopsis, note 5, p. 222. E 
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‘ence to the Elements of Hindu Law, that a question: 
‘waa agitated as to the admissibility of the Cngia, or 
sson bought. ‘The point was much ‘canvassed, ang: of ine Crite 
gave rise to: a protracted controversy between two. of *™ 
the most eminent scholars of the day. ;* apd there is, 
-*a-case in the Sudder Dewanny. Adawlut Reports,} in, 
‘which the claimant was alleged to be of the Pauner- noi the Pau. 
bhava class,t and in which in all probability the claim’ ”"” 
“would have been adjudged, had it been proved to be 
customary ‘for sons of that description to succeed. 
Although, theréfore, it may be asserted,-that gene- 
‘rally speaking, there are only three species of adoption 
allowable in the present age, yet the rule should ba 
qualified, by admitting an exception in favour of any 
particular usage whieh: may be proved to have had 
immemorial existence. Thus it appears that the Gos- mate Goma 
wamis, and other devotees who lead a life of celibacy, thecritatonn: 
-buy children to ‘adopt them in the form termed Crita, 
‘or son bought; and that the practice of appointing 
brothers to raise up male issue ‘to deceased, impotent, 
or even absent husbands, still prevails in Orissa.§ 
The son so produced is termed Cshetraja,, or son of the ‘OF the Cohen 
wife ; and doubtless these several sorts of subsidiary 
sons should be held entitled to the patrimony of their 
-adopting fathers, in places where the lex locé would 
Justify the affiliation.} In ‘former times, it was the 





ry 
® See Element’s Hindn daw, App., p..107 et. seq. 
F Vol. i., p. 28, e 
t See Mitae., Chap. i, Sect. 2, §§ 8. bd bY 
'§ Note to Dig., vl. iii.,*p. 276. . 
“| See note, 8. D.-A. Reports, vol. ii. y. V5, new ed. p. 22.4, 
vs 7 101-102 
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practice to affiliate daughters, jn:default of male issue:; 

but the practice is now forbidden.* The otlier forms 

of adoption enumerated: by Menu} appear to:be wholly. 

Other forme Obsolete in the present age. Any discussion,-therefore, 

obnolete, of their relative merts would. be foreign. to. the pur- 
pose of this. publication. 





© Jimutavahana, cited in the Digest, val. iii., Pe 493, ° 
* Institutes, Chap. iv., ) §§ 159 and 160. 
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CHAPTER VII. 
OF MINORITY. 


Agreeably to the Hindu law, as current in thé 
Benares and Mithild schools, minority is held to last 
until after the expiration of sixteen years of age ;* 
and according to the doctrine of Bengal, the end of 
fifteen years is the limit of minority.f : 

A father is recognized as the legal guardian of his 
children, where he exists; and where the father is 
dead, the mother may assume the guardianship :{ 
‘but where the duties of manager and guardian are 
united, she is, inthe exercise of ghe former capacity, 
necessarilly subject to the control of her husband’s 
relations: and with respect to the minor’s person 
likewise, there are some acts to which she is incom- 
petent, such as the performance of the several initia- 
tory rites, the management of which rests with the 
paternal kindred. In default of her, an élder bro- 
ther of a-minor is competent to assume the guardian- 


ra 
© “Until the minors arrive at years of discretion :” in thesense of 
- restriction, before they attain their sevénteenth year. The Ratnacara. 
Bee Dig., vol. iv., p. 243, According to Colebrooke, sixteen yoets mast 
be completed.—Elem din. Law, App., p. 208. 
t See Annotations on the Diyabhdga, p.58 ; ana Digest, vol. i., p. 300. 
{And this has been held to include the step- Taothgr, whose right of 
guardianship was declared to be superior to that of the miner’ 8 paternal 
uncle.—Bombay Reports, vol. ii., p. 144. 
1 . 103 
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aay tthepater- ship of him. In default’ of.ggeh brother, the paternal’ 
‘relations generally are enfftled to hold the office of. 
guardian ; and failing such relatives, the office de- 

Andofthema VOlves on the maternal kinsmen, according to their 
Hokey ines degree of proximity, but the appointment of guardians 
Five iorer universally rests with the ruling power.* 

Pi bartered The guardianship of a female (whether she be a. 
‘minor or. adult) until she be disposed of in mar- 
riage, rest with her father : if he be dead, with her.- 
nearest paternal rélations.} After her marriage, a. 
woman is subjected to the control of her husband’s. 

furime cover. family. In the first instance, her husband is her 
guardian : in default of him, her sons, grandsons, 
and great-grandsons are competent to assume the 
guardianship ; and in default of.them, her husband’s. 
heirs generally, or those who are entitled to inherit: 
his estate after her death, are competent to exercise’ 
the duties of guardian over herself ard her property. 

gnd,i2 widow. On failure of her husband’s heirs, her paternal rela- 
tions are her guardians ; and failing them, her ma- 
ternal kindred. In point of fact, females are kept 
in a continual-state of pupilage. 

The ruling The ruling power is in every instance, whether 
supreme quar. the natural and legal guardians. be living or dead, 
dian of all mi- . on 
nore. recognized to be the legitimate and supreme guar- 
dian of the property of all minors, whether male or 

female :{ and it may here be mentioned, that agree- 





° Dig. vol. iii, p. 544, and Elem. Hindu Law, App., p. 202. 

‘t See App. Elem. Hindu Law, pp. 22 and 204. : 

{Thus the property of a women, andthe goods of a minor, falling 
into the king’s power, should not be teken by him as owner : this has 
been already noticed. But it may be here remarked, that’ the property 
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‘ably to the regulations of Government, the state of 
minority ig held to e&Xtend tothe end of the eighteenth 

= year,* : 
As to the power of guardians over the property of 


Power 


213 


of. 
8 Over - 


_their wards, I apprehend thag "much misconception {tePreperty of 


exists. As. I understand the provisions on the sub- 
ject, “minors are under the protectiomof the law ; 
favoured in all things which are for their benefit ; 
and not prejudiced by any thing to their disadvan- 
tage.”} It has.been laid down by Sir William Jones, 
that “assets may be followed in the hands of any 
representative.”{ This is doubtless true, but a lati-« 
tude has. been given to the rule which the terths of 
" it do not warrant. It has been held, I believe, that 
for this purpose, a guardian may be considered as 
the representative of the deceased: whereas it is 
obvious, that guoad hoe, he is only the representative 
of his successor. I understand’ the expression to 
mean, that whoever takes the assets, whether near 
or remote in the order of inheritance, is liable for 
the debts, of the deceased, so far as those assets £0, 
provided such heir have attained the age of majority ; 
and that, where the heir is a minor, the creditor 
must wait until the minority expires béfofe he can come 
upon the assets for the liquidation of his debts. Sub- 


of & minor should be entrusted to heirs, and the rest appointed with his 
* concurrence ; or if the infant be absolutely incapable of discretion, 

with the consent of a near and unimpeachable friend, such ag his 
mother and the rest.”—See Dig, vol. iv., page 243. 

° Section 2, Regulation XXVL., 1793. . 

 Colebrooke on Obligations and Contracts, Chap. x.,§§ 58. 
" $See note to Colebrogke’s Translation of Jaganntha’s Digest, vol. 
i, p. 266, i 
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ject to this condition, the son must pay his father’s 
debts, as well as all necessary debts contracted on 
his account during his minority. And according to 
the Benares school, the debts of the father are bind- 
ing.on the son,* whether the former left property. 
or not, as well as those of the grandfather ; but he 
need not pay interest on the latter: 

The following case arose but very lately in the 
Court of Sudder Dewanny. Adawlut. - A, a Hindu 
zemindar of Bengal, ‘executed a deed of sale for a 
portion of-his estate to B; B executing a separate 
engagement that the sale should be redeemable by 
re-payment of the money with interest within the term 
of a year. Before the term expired, the zemindar 
A died, leaving a widow and ap adopted minor son, 
or rather @ son adopted by authority, after his death, 
by the widow. Within a few days of the comple- 
tion of the term ‘when the sale would have become 
absolute and irrevocable, the widow, as guardian of 
the minor, borrowed money elsewhere of C, with 
which she paid the debt of B, and freed the land, 
executing to-the lender a similar second sale of the 
same land, redeemable within a given term ; which 
term, however, expired without re-payment on her 





° But the obligation is considered only as a moral, and not a legal 
one, provided there are no assets. See Colebrooke, cited in App. * 
Elm. Hindu Law, p. 347; but the same high authority has laid it down 
98 & principle, in his Treatise on Obligations" and Contracts, (Chap. 
il., §§ 51,) that heirs succeed to the obligations of ancestors without 
any reference ts the adequacy of the property, and the rights of inherit. - 
ance must be relinquished, when its ebligations are repudiated. And 
see Elem, Hindu law, App., pp. 464 and 465, 
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part. The question then here was, first, Could any ‘ 
rule of Hindu law prevent the land from becoming the 
“property of B, on the term of the first sale expiring 
without repayment ? Secondly, If there be no such 
rule, and the widow saved the Igid for a time by tha. 
second conditional sale, was it not a case of necessity, 
such ‘as to justify her act in behalf of her ward, as 
clearly beneficial to him? Thirdly, If a father sella. - 
portion of his land, with a condition for redemption, 
and his heir (a minor), or his guardian on hig part, 
do not redeem, is not such land gone irrevocably ? 
And fourthly, Do the debts of a father become pay- 
able out of his assets, even in the hands of his heir 
* (who is a minor), on demand from the guardian ? 
The substance. of the reply of the Hindu law officers 
consulted on this occasion was, that no necessity for 
the sale had been made out, inasmuch as the estate of 
the deceased could not have been Regally alienable for 
his ancestor's debts until after the minor had attained 
majority. Judgment was, however, given for the pur- 
chaser ; and the following arguments were used on the 
, occasion : That supposing the ancestoy’s conditional 
sale to have remained unredeemed after the expiration 
of the period stipulated, and the usual térm of notice; 
the land would, of necessity, have fallen to the for- 
mer creditor : That it was mere folly to urge, that the Question ax 
“act of the mother in saving it for a time, and obtain- ‘," nine 
ing -a further period, was not to be held good as*an dorm tate 
act evidently for the benefit of the minor, inasmuch ™* 
as, but for her renewal by a fresh loan in hey capa- 
city of guardian, the conditional sale must undoubt: 
‘ 02 . 106-107 
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edly have become absolute to the creditor : That ac- 
cording to the invariable practice of the courts, no 
plea of minority could be listened to, or any other 
doctrine recognized than that the estate of a Hindu 
of Bengal becomes Hable at his death for the satisfac- 
tion of his just debts, especially where he has pledg- 
ed his land as security for those debts, and that his 


“power of selling outright or conditionally, any part 


of or all his landed property, could not be question-~ 
ed: That any other doctrine would involve in confa- 
sion the acts of the court for many years past, as 
there was scarcely a contract of conditional sale in the 
provinces where that form of contract prevails, in 
which some out of the numerous co-sharers were not 
minors when the sale became absolute ; and that if 
their minority, in such cases, must be considered a 
bar to foreclosure, and cause the transaction to run 
on fifteen years longer, there would probably be an 
end to such transactions altogether, and it would not - 
be possible to raise money at all, or at least not ex- 
cept on harder terms then at present : That the doc- 
trine maintained by the court appeared to be support- ; 
ed by the opinion of the commentator Jagannitha,*. 
and that, though there should prove to be conflicting 
Opinions as to the law, the established usage and 
practice ought to prevail : And, in short, that what- 
ever might be the real doctrine of the Hindu law on 
thé subject, the court was bound to follow that law in 
matters of inheritance, marriage, caste, and religious 








pn 

. * Bee Pigest, vol. i., Chap. v., on payment of debts, and particularly 

text 172, as translated by Mr. Colebrooke. : 
107-108 | i 
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usages only, and not in matters of contract, of which” 
nature the-case in question appeared to be. 

‘~ In answer to the above arguments, it may ‘be ob- 
served, that supposing the minor’s estate not to be 
liable, there did not exist any’ necessity for the wi- 
dow’s making a conditional'sale. It may be assumed 
too, that, according to our own regulations, a mort- 
gage would not be foreclosed against a minor, and that 

. he would be allowed his equity of redemption on’ com- 
ing of age. It did not, therefore, signify whether the 
term of the mortgage was near expiring.or not. It 
was at the lender’s own risk to take a mortgage, in 
which the borrower's interest might expire before the 
expiration of the term. 

I shall not, howeyer, enter into any question as to 
the expediency or otherwise of the doctrine establish- 
ed in this instance, but content myself with a brief 
inquiry as to the law of the case, Wvhich appears quite 
clear, when disencumbered of the commentary of Ja- 
ganndtha, whose authority cannot be held to be oracular 
or incontrovertible in any instance, especially where 
itis opposed by texts of unquestioned eveight and in- 
dubitable import. The: first text at all to the point 
is that of Yajnyawaleya, (191.) I Bas thus been 
translated by Mr. Colekrooke, with a view to adapt 

_ it to the subsequent commentary of Jaganndtha. “ He 
who has received the estate of @ proprietor, leaving 
“no son capable .of business, must pay the debts of the 
estate, or on failure of ‘him, the persqn who takes the 
wife of the deceased 3 but not the son whose, father’s 
assets are held by another.” Now here it must be 

‘ 198-109. 
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observed, that the words in italics are not in the ori: 


ginal, and that the expression “capable of business” 
is clearly an interpolation of the commentator. The 
original is rikthagrahee, or taker of the property. In 
the concluding part Gf the text it is distinctly stated, 
that the son whose -father’s assets are held by ano- 
ther must not pay the debts. The next text is that of 
Néreda (172), which agreeably to Jaganndtha’s com- 
ment, has been thus translated by Mr. Colebrooke : - 
“Of the successor to the estate, the guardian of the 
widow and,the son not competent to the management of 
affairs, he who takes the assets becomes liable for the 
debts : the son, though incompetent, must pay the debt, 
ifthere be no guardian of the widow, nor a successor 
of the estate ; and the person who took the widow, if 
there be no successor to the estate, nor competent 
son.” Here the original does not mean a son incom: 
petent from minorify to manage his affairs, but a son 
incompetent to inherit by reason of some natural dis- 
qualification, such as blindness, disease, or the like. 
A son, even though incompetent to inherit, in the 
same manner as a son who does not inherit assets, is 
morally bound to pay his father’s debts ; and the ob- 
ject of the abéve text is to show the obligation under 
which he lies, if there be no successor to the estate, 
nor guardian of the widow. There is nothing what-. _ 
ever, in any text that I have been able to discover, — 
relative to the payment of debts by a guardian. Last- 
ly come the two texts of Catydyana and Néreda (187 
and 188). “On the death of a father. fs'e debt shall 
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‘ 
of conducting their own affairs 3 but at their full age 


of fifteen yeurs, they shall pay it in proportion to their 
‘shares, othérwise they shall dwell hereafter in a re- 
gion of horror.” “ Eyen though he be independent, 
@ son incapable from nonage of ‘conducting his affairs 
is. not immediately liable for debts.” It will be ob- 
served that Jaganndtha, in commenting on these pas- 
sages, attempts to make a distinction between mino- 
rity and infancy, and infers that it is only during 
the latter state that a son is exempted from liabi- 
lity for his father’s debts ; but the text in the ori- 
ginal is apraptavyavahara, which clearly means ane 
who has not attained the age prescribed for the 
management of affairs. It follows, that where, owing 
to a son’s minority, the father’s assets are taken 
in charge by another person, such person cannot 
legally apply any portion of the asseta to the 
payment of thé father’s debts ; ‘and that it is only 
where a person succeeds to property in his own 
right, that he is at liberty to pay the debts of the 
ancestor by means of such property. <A guardian 
, May, indeed, dispose of a portion to meet # necessity 


aoe . . P oatat 
arising for the minor’s subsistence ; but no necessity Ii 


can by possibility arise for disposing of any portion 
to pay the minor’s father’s debts, for he must cease 
to be a minor before he can be liable. Nor does 
there appear to be much of hardship in this rule. 
The provisions ef the English law savour of mich 
more hardship ; for, according to it, real estates are not 
subject at all to the payment of debt? by) simple 
contract, unless made ‘so by will. All immoveable’ 
, : 7 110-111 
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property, in the Hindu law, is subject to a kind of 
entail; so much so, that the right of the son is equal 
to that of the father, supposing the property to be. 4 
ancestral : and it would be hard enough, under such 
circumstances, thatthe imprudence of the father 
should ruin the son; for, as it is, he is bound, both 
legally and morally, to pay the debts: and it may 
~be, perhaps, but just, that the period for exacting 
payment should be postponed until he comes to years + 
of discretion sufficient to enable him to realize the 
means of satisfying the creditors with the least de- 
triment to himself. The assets cannot in the mean 
time be alienated by the minor, and the creditor is 
ultimately sure, where assets exist, of receiving the ~ 
amount of his demand with interest. Especially in. 
a case of mortgage, where the produce of the pro- 
perty or usufruct might be awarded to the creditor 
in lieu of interest, which arrangement could not ope- 
rate prejudicially to either party, or involve any 
breach of the Hindu law, for the usufruct of proper- 
ty is one species of legal interest which is called bho- 


sa ites, cited guldbha, or interest by enjoyment. The pundys. being 


confirm: 


Hon of. the Called upon to expound the law in a case involving 


above opinion. 


a similar question* which was recently decided at 
Bombay, they declared that a woman who had suc- 
ceeded as heir at law, to property left by her own. 
father, cannot dispose of that property in liquidation 
ofthe debts of her husband, unless her son, having 
already attained the age of sixteen years, or age of 
discret?on, ‘shall consent to the act. This, it will be 
* Bombay Reports, vol, i, Dp. 176. 
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observed, is a stronger case than the one above allud- 
ed to, because a son is bound to pay the debts of his 
‘-father, whéther he inherit assets, or not; and by 
this decision it was determined, that property to which 


jority ; and it was ruled also, in a case decided under 
the Madras presidency, that the father being dead,- 

-his son is not liable for his debts until after he hag 
attained the age of seventeen.* 


° Elem. Hin, Law, App., p. 206, 


CHAPTER VIII. 
OF SLAVWERY.. 


Slavery, among the Hindus, cannot properly be. 
» enumerated among their religious institutions. In the 
syear 1798, the Court of Sudder Dewanny Adawlut, 
with reference to the long-established and. sanctioned 
usage of slavery in these provinces, stated their opi- 
nion, “that the spirit of the rule for observing the 
~ Mahomedan and Hindu law, was applicable to cases 
of slavery, though yot included in the letter of it.” 
And this construction was confirmed by the Governor 
General in Council, on the 12th of April 1798 ; but 
it was at the same time admitt€d, that the rule in 
question is not directly and strictly applicable to 
questions of personal freedom and bondage.* a. 
It will suffice, therefore, in this place, to give a 
general outline of the subject, which eannot be done 
in more comprehensive language: than has been al- 
ready employed by Mr. H. T. Colebrooke.t He ob-- 
serves, “The Hindu law fully recognizes slavery. It 
. Specifies in much detail the various modes. by which 
® person becomes the slave of anather, and which 
are reducible to the following heads, viz., capturé in 








© Harington’s Analysis, note 3, p- 70, vob i. 
+ Cited in Ibid. vol. iii., p. 743, 4 : 
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war, voluntary submission to slavery for -diverse | 


causes, (a8 a pecuniary consideration, maintenance 


during a famine, &c. ;) involuntary for thie discharge - 


of debt, or by way of punishment of specific offences ; 
birth, as offspring 6f a female slave ; gift, sale, or 
other transfer by a former owner ; and sale or gift 
of offspring by their parents. It treats the slave as 
the absolute propesty of his master, familiarly speak- 


ing of this species of property in association with - 


cattle under the contemptuous designation of “ bipeds 
and quadrupeds.” It makes no provision for the 
protection of the slave from the cruelty and ill-treat- 
ment of an unfeeling master ; nor defines the- master’s 
power over the person of his slave ;* neither pre- 
scribing distinct limits to that power, nor declaring 
it to extend to life or limb. It allows to the slave no 
right of property, even in his own acquisitions, unless 
by the indulgence of his master. It sffords no open- 
ing to his redemption and emancipation, (especially 


‘if he be a slave by birth or purchase,) unless by the 


voluntary manumission of him by his master, or in 
the special cace of his saving his master’s life, when 
he may demand ‘his freedom,f and the portion of 





° It will be seen, from the case cf slavery (No. 9,) that the pundits 
of the Sndder Dewanny Adawlut, when consulted on the subject, did 
not h€sitate to assign limits to the master's power over the person of 
his slave ; but in the delivery of their opinion they were probably 
guided by reason, rather than by express law, or perhaps from the 
analogy of the rule with respect to servants. Menu, Dig. vol. ii., p, 209. 

+ But in this instance, Jaganndtha makes a distinction. In vol, ii., 
p. 242, he giver the following illustration: “Where a slave, neglect- 
ing his o'vn safety, and highly valuing his master’s life, rescues him 
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® son; or in that of a female slave bearing issue to 

her master, when beth she and her offspring are en- 
‘titled to freedom, if he have not legitimate issue ; or 
in the particular instances of persons enslaved for 
temporary causes, (as debt, amefcement, cohabitation 
with a slave, and maintenance in consideration of ser- 
vitude,) on the cessation of the grounds of slavery,. 
by the discharge of the debt or mulct, discontinuance. 
of the cohabitation, or relinquishment of the mainte- 
nance.” 

Those staves who correspond to the designation of 


adseripti glebee, or hereditary serfs, and who, accord- Perr wit 


ing to the same eminent authority,* are common in 
the upper provinces, are subject to the laws of ancestral 
real property, and gannot be transferred except un- 
der similar restrictions. Over land acquired by the 
grandfather, over a corrody, and over slaves employ- 
ed in the husbandry, says Ydjngawaleya, the father 
and the son have equal dominion.f All other des- 
criptions of slaves would appear to class with person- 
al property. : 
The question of ameliorating the condition of slaves 
in India has not escaped the consideration of Govern- 





from the encounter of a tiger or the like, and is himself preserved by 
the act of God ; in that case he is*released from slavery. But if some 
-Person attempt to destroy a man by poison, and the slave of that man 
discovering it, prevent him from eating the poisoned food ; or if the 
master intended to go ont of his house, not aware of a tiger standing 
at the door, but his slave, seeing the tiger, prevent him ; in these and 


similar cases, it may be admitted he is not release@ from servitude.” 


® Ibid. p. 745, a 
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* ment ; but the difficulty of legislating on so delicate 


a subject must be obvious. Every one who has had 
the good fortune to be born ina state of freedom must 
be sensible of its invaluable blessings, and numerous 
arguments will occrr to every mind in favour of the 
abolition of slavery. “ 

That the evils of slavery are manifold, is unques- 


-tionable. That its total and immediate suppression 


might be followed by mischievous consequences, can. 
admit but of as little question ; while in India it must 
be® confessed, whatever objections may be theoreti- 
cally advanced to its existence, the condition of the 
slave himself differs in not much more than in name 
from that ofa hired servant. Speaking of Maho- 
medan slavery in another place,* I observed : “In 
India, (generally speaking,) between a slave and a 
free servant there is no distinction but in the name, 
and in the superi6r indulgences enjoyed by the for- 
mer : he is exempt from the common cares of providing 
for’ himself and family : his master has an obvious 
interest in treating him with lenity ; and the easy 
performance pf the ordinary household duties is all ; 
that is exacted in return.” I have no reason to be- 
lieve that the ‘system of slavery, as it exists among 
the Hindus, is productive of much individual misery, 
however banefal its effects may be to society at large. 
The courts of justice are accessible to slaves as well 
as-to freemen, and a British magistrate would never 
permit the pleg of proprietary right to be urged in 


° Prelim. Rem. Prin. and*Prec. Mah. Law. 
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defence of oppression. If, then, but few grievances 
are complained of, it is fair to infer that few exist. 

~ It was one of the suggestions of the philanthropic 
individual* who advocated the cause of the abolition 
of slavery in India, that, in thé event of its being 
deemed inexpedient: to suppress the system alto- 
gether, the Mahomedan law, as being more lenient 


in its provisions, should be universally adopted, to. 


_ the exclusion of that of the Hindus. But to the latter 
class,. it is evident that the standard of the former 
would not admit of adaptation ; for according to the 
Moosulman tenets, they only are, legally speaking, 

- Slaves, who are captured in an infidel territory in 

"time of war, or who are the descendants of such cap: 

| tives. Capture in war is indeed a cause of slavery 
‘ according to the Hindu law, as well as according 
to the Mahomedan ; and perhaps among all other 
. nations, the sae cause was originally productive of 
the same effect. The triumph of the strong over 
the weak destroys the natural equality of the human 
condition ; and to a savage mind, the persons of the 
conquered obviously suggest themselves as the legi- 
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timate reward of victory. To this source in all : 


countries, may be traced, the privation of freedom. 
But with the gradual increase of civilization, when 
j-superiority of physical force alone became less res- 
pected, other causes operated to the establishment 
of servitude of a more or less qualified nature : end 


°Mr. J. Richardson, formerly Judge and Magigtrate of Bundlekund, 
who in the year 1810, submitted the draft of a Regulation on the sub- 


“ect, Lae * .) . 
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thus, with the Hindus, besides the right accruing 
from conquest, and transfer implying 2 previously 
existing right, (which comprehend the Grihajata, or 
One born of a female slave in the house of her master ; 
the Criia, or one bought ; the Lubdha, or one re- 
ceived by* donation ; and the Crumagata, dr one in- 
herited fron ancestors,) there is that species of slave 
termed Atmabikrya, or one self-sold, signifying him 
who "for a pecuniary consideration barters his own. 
freedom. All the slaves above enumerated, and their 
offspring, must be considered to be in a state of 
permanent and hereditary thraldom. 

There exists, besides, the state of bondage in vari- ’ 
ous temporary forms, many of them differing slightly, 
if at all, from voluntary servitude. One who offers 
himself willingly as a slave, he who was won in a 
stake, and even @ captive in war, may effect their 
own emancipation “by offering a proper substitute.* 
One who enters into a state of slavery for the sake 
of fnaintenance, and he who becomes a slave for the 
sake of his bride, may both be restored ta freedom, 
on relinquishing the object which induced them to 
part with it. pair of oxen is the price of eman- 
cipation to éne’ maintained in a famine ; while one 
relieved from a great debt, and he ale has been, 
pledged for a certain sum, or hired for a specific 


" period of slavery, are emancipated, the two former 


on payment of the consideration, and the latter on 
Se 





. °Nareda, cited in Dig. vol. ii., p. 246. 
ow t Néreda, cited in Dig. vol. ii, p, 247. 
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the expiration of the term.* An apostate from rey 
ligious mendicity, is he who forsakes his duty, and: 
deviates from the rules of the order whichehe has 
imposed on himself, as if he were to take a wife, or 
otherwise act like a householder,f in which case he 
should be condemned to 2 state of slaveny ;.but it is 
inferrible, that the offehce may be expinted by the 
payment ofa finet i : 

From the above it will be perceived, that+there 
are five descriptions of permanent thraldom, from 
which emancipation can be effected only at the will 
and pleasure of the master, and that four of those 
five are consequent-on a pre-existing state of slavery. 
For the rest, on performance of certain conditions’ 
peculiar to each, the slave is entitled to freedom. 

Jt must be owned, that the recognition of legal 
slavery in any form must tend to perpetuate its 
existence : but at the same time, long-established 
usages should “be respected, especially where society 
has not attained such a state of civilization, a6 to 
admit of a clear perception of the general benefits 
intended to result from an invasion of individual 
rights : and so long as the legislature, ‘in its wisdom, 
and from a respect for ancient institations, shall not 
deem it advisable to interfere with a view to the 
suppression of the systerh, it can only be hoped that 
“the gradual diffusion of knowledge, and the conse- 
quent spread of enlightened notions, will tend to 





° Néreda, cited tm Dig. vol. ii., pp. 243, 347, 
ft Dig., p. 227. 
tJbid. p. 229. ‘ 
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yonvinee all ranks of the community, that rational 
liberty is the condition most conducive to the happi- 
ness and ‘interests of mankind.* 


©There are nine cases illustrative of the doctrine of slavery given in 
the second volume of this Work. The question appears also to have 
been a good ded! discussed in the courts subordinate to the presidencies 
of Madras and Bombay. See Elem. Hin. Law, App., p. 230, et seg. 
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The principles of the Hindu law relative to con- 


Satie 
tracts, are founded on the basis of good sense and #9 


equity. The same incapacitating circumstances Which 
are the meana of avoiding contracts, according to 
other systems, have been specified by the Hindu 
jurists. Thus insanity, minority, coverture, lesion, 
error, force, fraud, incompetency, incapacity, and re- 
vocation,* are each the cause of effecting the dissolu- 
tion of obligations. To these must be added degra- 
dation, entry into a religious order,f and any predi- 
cament that operates as a civil death. ; 
The term insanity comprehends not only madmen, 
and idiots, but also all those who labour under any 
species of fatuity, and who are naturally destitute of 
power to discriminate what may, and may not be 
done.f : 
Minority continues until after a man has entered 
hie sixteenth year, when he beconies acquainted with 
° Vrihaspati, cited in Dig. vol. ii., Page 328. Menu, Ibid. vol.i., p. 458; 
t Vasishtha, Ibid. vol. iii., p. 227. 


} Dig., vol. ii., p. 187. There is a case detailed in the Bombay Reports, 
(vol. ii., p. 114,) in which the sale of a house by an aged, infirm, and 
foolish man was set, aside at the suit of his wife, upon a vyavastha of 
the Hindu law officers, the ‘price paid being proved to be inadequate, 
though it was not by any means established that the vender wags an 
idiot, : : * 
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affairs, or adult in law :* but in the Hindu law, minori- 
ty is used as a term of an indefinite import, and com- 


prehends those who are incapacitated from conducting . 


their own affairs by extreme old age, as well as those 
who are incapable, owing to their extreme youth.t 
The Hindu law recognizes the absolute dominion 
of a married woman over her separate and particular 
property, except land given to her by her husband. 
He has, nevertheless, power to use and consume it in 
case of distress ; and she is subject to his control, 
even in regard to her separate and peculiar property.} 
It is a general rule, that coverture incapacitates a 
woman from all contracts ; but those contracts are 
valid and binding which are made by wives, the live- 


lihood of whose husbands chiefly depends on their | 


labour ;§ so also are those made for the support of the 
family, during the absence or disability, mental or 
corporeal, of the husband. | 

A contract, says Menu, “made by a person intoxi- 
eated, or insane, or grievously disorderd, or wholly 
dependant, by an infant, or a decrepid old man, or in 
the name of another by a person without authority, is 


null.” In these*cases, lesion may be presumed onthe - 


ground of incompétency. But among persons who 
are competent, the maxim of “ caveat emptor” applies. 








* Smriti, cited in Dig., vol. ii., p. 115. 
+ Dig. vol. ii., p. 187. 
“ £Colebrooke, Obl. and Con. Book 4, Ch. vi., §§ 611. 
§ Dig. vol. i., p. 348 ; and see case 2, Chap. of Debts, vol. ii. 
© | Dig. vol. i, p. 296: : 
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“Thus, Néreda ordains : “ A buyer ought at first him-., 


self to inspect the commodity, and ascertain what is 
good and bad in it ; and what after such inspection 
he has agreed to buy, he shall not return to the seller, 
‘unless tt had a concealed blemish.’ ”* There is indeed 
@ provision similar to that whigh obtains jn the Ma- 
homedan law, giving an option of inspection ; and’ 
with respect to articles not of a perishable*nature, the 
‘contract may be rescinded within ten days.f For’ 
other articles of a pefishable nature, there are differ- 
ent periods allowed, subject to the payment of a small 
fine by the rescinding party.{ 


A gift may be revoked, if made under a mistake ; 


and by analogy to this rule, every contract is vitiated 


Any species, of durass vitiates a contract. -Thus Ja- 
ganndtha, commenting on the text of Néreda, to the 


, effect that what a man does while disturbed from his 
| natural state of imind is void, observes :. “In cases of 
» fear and compulsion, the man is not guided solely by 


his own will, but solely by the will of another. If, 
terrified by another, he give his whole estate to any 
person for relieving him form apprehengion, his mind 
is not in its natural state 3 but after ‘recoyering tran 
quillity, if he give any thing in the form of a recom. 
pense, the donation is valid.|] This corresponds with 


| a 





* Cited in Dig. vol. ii, p. 313. 
. + Menu, : * 
¥ Dig. Fol. ii, p. 327, Ps 
§ Colebrooke, Obl. and Con. Book 2, Ch. vit, §§402. 
{| Dig. vol. ii., p. 183, a 
: 123) 
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. what has been stated by Mr. Colebrooke in his Trea- 
tise on Obligations and Contracts, that though by the 
Hindn law all things done by force are pronounced 
aull, yet in fact they are, in every system of jurispru- 
dence, voidable rather than yoid; as they are suscep- 
tible of confirmation, by assent subsequent, whether 
express or tacit.* 

* Freud. Under the head of fraud, it may be observed, that 
‘any. fraudulent practice, (to which the word in the 
original, chhala, is synonymous,) vitiates a contract ;+ 
and in a contract of sale, if the vender, having shewn 
a specimen of property free from blemish, deliver 
blemished property, the vendee may return it at any 
time, and the vender is liable to pay a fine and da- 
mages, on account of his dishonesty.f 
Incompetency. Of incompetency to contract, where the possession 
and even the proprietary right exists, there are fre- 
quent instances. The most familiar is that of a co- 
parcener, who is prohibited from giving, mortgaging, 
or, selling his own share of the immoveable estate, 
except at a time of distress, for the support of his 
household.§ According to the law, however, as cur: 
rent in Bengal, the contract, though not valid so far 
as regards the shares of the other parceners, is valid 
so far as regards the seller's own share.|| And not 
only are the survivors answerable for a debt contract- 


* Ch. vil, §§ 109. i 


+ Ibid. 
t Catyéyana and Néreda, cited én Dig. Vol. ii., pp. 323, 325. 
_ -§ Vyéaa, cited in Dig, vol. iti, p. 433. _ 


a » Ibid, p. 434. 
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“ed by their deceased partner, if the sum borrowed was 
applied to their use ; but, according to Menu, “ should 
even a slave make @ contract in the name of hia 
‘absent master for the behoof of the family, that 
‘master, whether in his own country or abroad, shall 
not rescind it.” <A similar prohibition extends to 
the case of widows on whom the property of their 
husbands has devolved, and who are déclarcd in- 


* competent to alienate, except for special purposes ; ° 


“wand in a case recently adjudicated, where the heirs 
of a person deceased refused payment of a bond con- 
tracted by his widow (also dead), and in which it 
was proved that part of the amount was expended in 

“payment of her husband’s debts, it was held, that 
the heirs were liable for so much of the amount as 

“had been so laid out, but that the widow could not 
saddle the estate or the heirs with any unnecessary 
burthen ;* and it has been laid down as a general 
principle. by Mr. Colebrooke, that the head of a fami- 
ly is answerable for necessaries supplied for the in- 
dispensable use of it, and for the subsistence of the 
persons whom he is bound to maintain, whether it 

abe his wife, his parent, his child, his slave, his ser- 
vant, his pupil, or his apprentice to whom the neces- 
saries are furnished, and goods indispensably requi- 
site are delivered.t P34°G 
~ In recapitulating the causes of incapacity, Yajnya- 
waleya observes: “A contract made by a persen 





© Vydea, cited in Dig. vol. iii, p. $01. 
+ Obl. and Cop. Book 2, §§ 49, 
q ° 195)" 
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intoxicated, or insane, or grievously disordered or 
disabled, by an infant, or a man agitated by fear or 
the like, or in the name of another by a person with-, 
eut authority, is utterly null.” Upon the above 
passage Jaganndtha thus comments: “Singly the 
gift of wages of a man possessing his senses is valid ; 
joined with madness or the like, the intentional pay- 
ment of wages during a lucid interval may also be 


“valid ; but singly a gift by a man affected by insanity 


a 


or. ise like is voi From this 3. gomment the prin-q 
ciple may be dednesd, that the ‘act of a lunatie may 
be effectual, if the contract be onerous and the agree- 
ment rational, on the presumption of the act having 
been done during a lucid interval ; but that where it. 
may be prejudicial to him, and unattended with any 
benefit, it should be held tode ipso facto void : so 
also the validity of a deed executed by a man in his — 
last illness should be upheld, if it be proved, ‘that he 
was of sound mind at the time of it3 execution ; but 
otherwise, if it appear that his mind was not in its . 
natural state. 

This point was ruled by the Sudder Beiihy 
Adawlut, in fsuit by a Hindu widow against the bro- ; 
thers of her huSband, who died childless ; to which 
the defendants pleaded a. conveyance from the bro- 
ther to them, executed during mortal sickness, four... 
days before hé died ; and it was held, that in law, 
the only question was, whether in point of fact he 
was of sound mind atthe time.* * 





* Case of Radhamunee Debia, v. Shamchunder and Rooderchunder, 
S. DA. Reports, vol. i, p. 85, new ed, p. ys 
* (25.26 a 
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‘Eight gifts, according to Catydyana, are not subject to Revoestion, 
revocation or retraction : What has been given as wages, 
“as the price-of an entertainment, as the price of*goods 
sold, as a nuptial gift to a bride or her family, as an 
acknowledgment to a ‘benefactor, as a present to a 
worthy man, from natural affection, or ffom friend- 
ship.* Harita declares : “A promise legally made in 
words, but not performed in deed, is a debt of con, 
science, both in thig world and the next; but where 
“a promise has Ben made, or a thing given, to a 
persdtkwrhom the law declares incapable of receiving, or 
where it has been given for a consideration unper- 
_ formed, the law pérmits the non-performance of the 
= promise in the one case, and the revocation in the 
other.t It is a general rule, that in the case of a 
pledge, a gift, or a’sale, the prior contract has the 
greatest force, and that in all other contested matters 
the latést act shall prevail.t e- ; 
- The fquidation of debts is rigorously enjoined : for 
Instance, it is provided that sons must pay the debt 
of their father, when proved, as if it were their own, 
that is, with interest, and whether they have inherit- 
~ ed assets or not.—The son’s son must pay the debt 

of his grandfather, but without interést $ and his son, 

that is, the” great-grandson, shall not be compelled 
-.to discharge the debt, unless he he heir and have 
assets.§ The reason of this. last-mentioned distinc- 


ee 
© Dig? vol. ii,, p. 174. 
+ Dig. vol. ii. p. 171. 
: F Vajnyawaleya, cited in Dig. vol. i., p. 497. 
_ § Dig. vol. i., p. 266. eAccording to Sir William Jones, wh}re there 
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‘tion is not very obvious, nor does it appear why the 
equitable principle of rendering assets requisite to 


responsibility should be limited to the great-grandson : 


alone. But in all cases, the liability extends only to 
just and reasonable debts. Hindu gifts are not bind- 
ing on repfesentatives’: and in a case where a person 
contracted to pay to another a sum of money in consi- 


deration of that person’s giving his daughter in mar-. 


riagé to the son of the contracting party, it was held 


that the contract was not binding@fter his death ; 
the law not permitting money to be given for a bride, 
and the consideration consequently not being a legal 
one :* and it should be observed, that in all such cases 


the turpitude is is considered to be on the side of the - 


receiver, the giver not being deemed to have serious- 
ly intended to give.t 

I-deem it wholly superfluous to enter into further 
disquisition relative to the law of contracts, bailment, 


or other matters connected with judicial proceadings, . 


Théy who are desirous of further information on this 
head, and other miscellaneous matters, should consult 
the “Elements of Hindu Law,” which contains an 


epitome of the law of Contracts, and “ Considerations ~ 


on the Hindu ‘Law, as current in Bengal,” in which 
will be found a compilation! of the principal rules con- 
nected with the subject. Were any outline of the 


subjects alluded to attempted in this place, the result. 





are no assets, the son and grandson are under a moral and religious, 
but not a civil, obligation te pay the debts. See note to Ibid. 
es © Bom. Rep., vol. ii., p. 194. 
“F + Obl. and. Con. Book 2, 8§ 124. 
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would probably be a repetition, in substarice, of whate 
has been laid down by the above-mentioned authori- 
ties. The-rules connected with the law of evidence 
are few and simple. The testimony of any persdn 
interested in the case is not admissible. Various des- 
criptions of incompetent witrfesses are enumerated, 
and much is left to the discretion of the judge with 
respect to the credit which should be attached to tes- 
timony. In the last resort, discovery may be had by 


" compelling a defendant to make oath, or by ordeal.— 


On the subject of evidence, it will be perceived that 
one or two cases have been propounded the Hindu 
law officers in the mofussil courts : but with reference 
to this and other topics connected with judicial pro- 
ceedings generally, I beg to refer to the following 
chapters. M, : = 


The portion of Mr. Macnaghten’s Hindu Law which contains the 
subjects o€ the Administration of Justice, viz., Constitution of a Judicial 
Assembly, Evidence, &c. has been omitted, as the same has been al- 
ready published in my edition of the Mitdeshard, and is out of Place 
in an Elementary work like the present.—The same wag omitted like- 
wise in Mr. Wilson's Edition of Hindu Law. G. 
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CHAPTER I. 
PRINCIPLES OF INHERITANCE. 


. 


SECTION I. 
GENERAL RULES. Property of 


operty 
: eae) all kinds inhe. 
1. Tuere is no distinction between real and titable without 


: istinction. 
personal, nor between ancestral and acquired proper- 


| ty, in the Mahomedan Law of Inheritance. nit Primowee 
2. Primogeniture confers no superior right, All” 
the sons, whatever-their number, inherit-equally. OF the right 


f 2 dan, . 
3. The share of a daughter is half the share of a witha Pe 


son, whenever they inherié together. Of legacies 
4. A will made in favour of one son, or of one heir, Ra # 
cannot take effect to the prejudice and without the 
consent of-the other sons, or the other heirs. Ofdebte and 
5. Debts are claimable before legacies, an legacies °° 
(which however cannot exceed one-third of the testa- 
aia ¥ 
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- tor’s estate) must be paid before the inheritance is 
distributed. - 

Ceusesofex. 6. Slavery, homicide, difference of religion; and 
glasion | from difference of allegiance, exclude from inheritance. : 
Exceptions, 7. But persons- not professing the Mahomedan 

faith may be heirs to those of their own persuasion, 
and in the case of persons who are of the Mahome- 
dan faith, difference of allegiance does not exélude 
from inheritance. 

Simultanee 8. To the estate of a Sasdecd person, a plurality 
ofa hall of persons, having different relations to the deceased, 
vee may succeed simultaneously, according to their res- 

pectively allotted shares, and inheritance may partly 
ascend lineally, and partly descend lineally at the 
same time. 

No rightby 9 The son of a person deceased shall not repre- 

representations sent such person if he died before his father. He 

shall not stanc in the same place as the deceased 
would have done had he been living, but shall be 
excluded from the inheritance, if he have a paternal 
uncle. For instance, A, B and C are grandfather, — 
father and son. The father B dies in the life-time 
of the grandfather A. In this case the son C shall 
not take jure representationts, but the state will go to 
the other sons of A. 

fons, sow’s 10, Sons, son’s sons, and their lineal descendants, 


sons, . have 


no specific al- in how low a degree soever, have no specific share 
lotments; but- 


fe ore assigned to them : the general rule is that they take « 
tf ‘tke “other @ll the property after the legal sharers are satisfied, 
Baiet, unless: there are daughters; in which case each 
daughter takes a ae equal to half of what is taken 
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by each son. For instance, where there are a father, ¢ 


a mother, ‘a husband, a wife and daughters, but 
little remains as the portion of the sons ; but where 
there are no legal sharers nor daughters, the sons 
take the whole property. . 

11. Parents, children, husband and wife must, in 
all cases, get shares, whatever may be the number or 


degree of the other heirs. 
12. It is a gertral rule that a brother shall iake 


of mmeration 
heirs nob 
Hable A gu 


oe enemal rule 

¢ the shares 

oo brothers 
sisters, 


double the share ofa sister. The exception to itis of, |, 


in the case of brothers and sisters by the same 
mother only, but by different fathers. 

13. The portions of those who are legal sharers 
only, and not residuary heirs, can be stated determi- 
nately, but the portions receivable by those who are 
both sharers and residuaries cannot be stated generally, 
and must be adjusted with reference to each particu- 
lar case. For instance, in the cas? of a husband and 
wife, who are sharers only, their portion of the in- 
heritance is fixed for all cases that can occur ; but’in 
the case of daughters and sisters who are, under some 
circumstances, legal sharers, and under other residua- 
ries, and in the case of fathers and grandfathers who 
are, under some circumstances, legal sharers only, 
and under others, residuaries also, the extent of 
their portions depends entirely upom the degree of 
relation of the other heirs and their number.* 


* Daughters without sons are legal sharers, and so are sisters without 
brothers, but with them they become merely residtfiries. Grandfathers 
and fathers with sons, son’s sons, &c. are legal sharers, but, with 
daughters only, they are rasiduaties, as well as legal sharers, 

a2 a 233 


Of whargrs 


who ate tioth. 


residuary 
heirs. 


Of sharers 
who are resi- 
duary heirs, 
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SECTION II. 
OF SHARERS AND RESIDUARIES. 


wit? ofthe 414, The widow takes an eighth of her husband’s 
estate, where there are children of son’s children, how 
low soever; and a fourth where there are none. 

Shere ofthe 15. The husband takes a fourth of his wife’s 

Husbens. estate, where there are children or son’s children, 
how-low soever, and a moiety where there are none. 

afters ot the 16. Where there is no son and there is only one 
daughter, she takes a moiety of the property as her 

. legal share. 

seSbare of 17. Where there is no son, and there are two or 

daughters. more daughters, they take two-thirds of the property 
as their legal share. 

Sharo ofthe 18, Where there is no sori, nor daughter, nor 

son's daugh- ; me 

tora, son’s son, the son’s daughters take as the daughters, 
namely, 2 moicty js the legal share of one, and two- 
thirds of two or more. 

Ofthe sme. 49, Where there is one daughter, the son’s daugh- 
ters take a sixth, but where there are two or more 
daughters, they take nothing. 

Ofthe same 20, Where there is a son’s son, however, or a son’s 
grandson, tke son’s daughters take a share equal to 
half of what is allotted to the grandson or great- 
grandson. : i 

of brothers. 21. Brothers and sisters can never take any share 

and sisters, : 
of, the property, where there is a son or son’s son, 
how low soever, or a father or grandfather.* 





© It is the orthodox opinion that the grandfather excludes brethren 

of the whole blood and those by the same father only, Among the 

Schias, who adhere to the. doctrine of the two disciples, the contrary 
re 
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22. Where there are uterine brothers, the sisters 
each take a, share equal to half of what is taken, by the 
brothers ; and they being then residuaries, the amount 
of their shares varies agcording to circumstances. 

23. In default of sons, son’s sons, dayghters and 
son’s daughters, where there is only one sister and no 
uterine brother, she takes a moiety of the property. 

24. In default. of sons, son’s sons, daughters. and 
son’s daughters, Where there are two or more sisters 
and no uterine brother, they take two-thirds of the 
property. 

25. Where there are daughters or son's daugh- 
ters and no brothers, the sisters take what remains 
after the daughters or son’s daughters have realised 
their shares : such residue being half, should there be 
only one daughter or son’s daughter, and one-third 
should there be two or more. . 

26. A distinction is made between the two des- 
criptions of half brothers and half sisters. Half hro- 
thers and half sisters, who are .by the same father 


only, can never inherit a half brother’s estate while , 


there are both brothers and sisters by the same father 
and mother, but those by the same jofher only, do 
inherit with brethren of the whole blood. 

_ 27. Where there is only one sister by the same 
father and mother, the half sisters by*the same father 
only, supposing them to have no uterine brother, take 
one-sixth as theif lega] shares. : 





: 

ai 
opinion is maintained. The terms “ grandfather” and, “ grandmother” 
are intended to include all ancestors, in whatever deomse of accent La. 


5 


Of the sane, 


Of the same, 


Of the same, 


Of the same, 


Of half bro. 
thers and half 
sisters, 

Of those by 
the same fae 
ther only. 

Of those by 
@ same mo+ 
ther only. 


Of half sia. 
tera by the 
same father 
nly. 
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Of tho same” 28. Where there are two or more sisters by the 
same father and mother, the half sisters by the same 
father only, supposing them to have no uterine bro- 
ther, take nothing. 

Of thessme. 29, Where however the half sisters by the same 
father only, have an uterine brother, they each take 
a share equa! to half of what is allotted to him. 

Brothersand 30, Among brothers and sisters by the same mo- 

ee a ee ther only, difference of sex makés no distinction in 

only inherit, 

gually bat the amount of the shares, contrary to the case of 

rullota double brothers and sisters by the same father and mother, 

mele applies to and brothers and sisters by the same father only ; but 
the general rule of a double share to the male applies 
to their issue. 

of af 81, Where there is one brother by the same mo- 


brother and a 
halt sister by ther only, or one sister by the same mother only, his 


the same mo- 
Shere or her share is one-sixth, provided there are no chil- 
dren of the deceased, nor son’s children, nor father, 

Of two or nor grandfather, and where there are two or more 

ae children by the same mother only, their share is one- 
third. 

Of the father, 32. Where-thereis a son of the deceased, or son’s 
son, how low soever, the father will take one-sixth. 

Of tho mo. 38. Where there are children, or son’s children, 

ok how low soever, or two or more brothers and sisters, 
the mother will-take one-sixth. 

Ofthe same. 34. Where there are no children, nor son’s chil- 
dren, and only one brother or ‘sisters the mother will 
take one-third avith:a widow or a widower, if she 
have a grandfather to share with instead of a father ; 
but a third of the remainder only,safter the shares of 
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the widow or widower have been satisfied, if there be 
a father to share with her. 

35. Grandfathers can never take any shar® of the 
property where there is a father. - 

36. Where there is a son of the deceased or son’s 
son, how low soever, and no*father, the*grandfather 
will take one-sixth. 

37. Grandmothers can never take any share of the 
property where Shere is a mother, nor can paternal 
grandmothers inherit where there is a father. 

38. Paternal female ancestors of whatever de- 
gree of ascent are also excluded by the grandfather, 
except the father’s mother; she not being r@ated 
through the grandfather. 

39. The share of a maternal grandmother is one- 
sixth, and the same share belongs to the paternal 
grandmother where there is no father. 

40. Two oy three grandmothess being of equal 
degree, share the sixth equally. 

41. But grandmothers who are nearer in detrree 
to the deceased, exclude those who are more distant. 

42. A maternal grandfather and the mother of a 
maternal grandfather are not entitled to any specific 
share, they being termed false ancestors, and not in- 
cluded in the number of sharers or residuaries. 


° 


SECTION III, 
OF -DISTAN' T KINDRED. id 


- oe 
43. Where there is no son, nor dgughter, nor 
son’s son, nor son’g danghter, however low in descent, 
* 3-7 
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nor father, nor grandfather, nor other lineal male an- 
cestor, nor mother, nor mother’s mother, nor father’s 
mother, nor other lineal female ancestor, nor widow, 
nér husband, nor brother of the half or whole blood, 
nor sons, how low soever, of the brethren of the 
whole blood or of those by the same father only, nor 
sister of the half or whole blood, nor paternal uncle, 
nor paternal uncle’s son, how low soever, (all of 
whom are termed either sharers ox residuaries, )* the 
daughter’s children and the children of the son’s 
daughters succeed ; and they are termed the first class 
of distant kindred. 

44, In default of all those above enumerated, the 
grandfathers and grandmothers of that description, 
who are neither sharers nor residuaries, succeed ; and 
they are termed, the second class of distant kindred. 

45. In their default the sister’s children, and the 
brother’s daughtere, and the sons of the brothers by 
the same mother only, succeed ; and they are termed 
the third class of distant kindred. 

46. In their default the paternal aunts and uncles 
by the same mother only, and maternal uncles and 





° Of the persons “here enumerated the following males are legal 
sharers, namely, the father, the grandfather or other lineal male 
ancestor, the husband and the brother of the half blood by the same 
mother only, and the~ollowing females, namely, the daughter, the son’s 
daughter, the widow, the mother, the grandmother, the sister by the 
same father and mother, the sister by the father only, and the sister by 
the same mother only. The shares of these persons vary according to 


circumstances, and iri particular instances, some of them (as has been 
bo ee a 11) ee he ert. Geeermm ce nee we ore 
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aunts succeed ; and they are termed the fourth class of 
distant kindred. ‘ 

47. In their default the cousins, that is, the chil- 
dren of paternal aunts and uncles by the same mother 
only, and of maternal uncles and aunts succeed. 

48. There is an exception’ to the above general 
rules, relative to the succession of distant kindred 
after residuaries. If the estate to be inherited be~ 
longed to an enfratichised slave, his manumittor and 
the heirs of such manumittor inherit, in preference to 
the distant kindred of the deceased. 

49. The rule with regard to the succession of the 
first class of distant kindred is, that they take acéofd- 
ing to proximity of degree, and when equal, those 
who claim through ay heir have a preference to those 
who claim through one not being an heir. For in- 
stance, the daughter of a son’s daughter and the son 
of a daughter’s* daughter are equidistant in degree 
from the ancestor ; but the former shall be preferred, 
by reason of the son’s daughter being an heir, and 
the daughier’s daughter not being an heir : if there 
should be a number of these descendants of equal 
degree, and all on the same footin’s with respect-to 
the persons through whom they claim, but the sexes 
of the ancestors differ ins any stage of ascent the 
distribution will be made with reférence to such 
difference of sex ; regard being had to the stage at 
which the differetice first. appeared : for instance, the 
two daughters of the daughter’ of # daughter’s son 
will get twice as much, as the two sons f a daugh- 
ter’s daughter's davfghter ; becayse one of the arices- 
6 8-4 
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“tors of the former was aankie whose portion is double 
that of a female.* 

_ 50. The succession also, with regard to the second 
class of distant kindred, is regulated nearly in the 
same manner, by proximity, and by the condition 
and sex of the person through whom the succession 
is claimed vhen the claimants are related on the same 
side ; when the sides of relation differ, two-thirds go 
to the paternal, and one to the haternal side, with- 
out regard to the sex of the claimants. 

51. The same rules apply with regard to the third 
as to the first class of distant kindred ; for instance, 
the brother’s son’s daughter and the sister’s daugh- 
ter’s son are equidistant in the degree from the an- 
cestor ; but the former shall be preferred by reason 


of the brother’s son being a residuary heir, and - 


where they are equal in this respect the rule laid 
down for the first class is applicable to this. 

52. With regard to the fourth class all that need 
be said is, that (the sides of relation being equal) un- 





* The opinion of Aboo Yoosuf is that where the claimants are on the 
same footing wit respect to the persons through whom they claim, 
regard should be had to the sexes of the claimants and not to the sexes 
of their ancesto:s. *But this, although the most simple, is not the most 
approved rule. a 

+ The rule may be thus exemplifed. The claimanta being a mater- 
nal grandfather and the mother of a maternal grandfather, the former 
being more proximate excludes the latter ; but suppose them to be the 
father of a maternal grandfather and the mother of a maternal grand- 
father ; here the claimants are equal in point of proximity ; the side of 
their relation is thesame snd they are equal with respect to the sex of 
the person through whom they claim, and in this case the only method 
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cles and aunts of the whole blood are preferred to 
those of the half, and those who are connected by the 
same fathér only are preferred to those by the same- 
mother only. Where the strength of relation is algo 
equal, as, for instance, Where the claimants are a ma- 
ternal uncle and a maternal auht, of the whole blood, 
then the rule is, that the male shall shave a share. 
double that of the female. Where however one claim: 
ant is related thfugh the father only, and the other 
is related through the mother only, the claimant re- 
lated through the father shall exclude the other if 
the sides of their relation are the samé ; for instance, 
a maternal aunt by the same father only, will exclude 
a maternal aunt by the same mother only ; but if the 
sides of their relation differ ; for instance, if one of: 
the claimants be a paternal aunt by the same father. 
and mother, and the other be a maternal aunt by the 
same father only, no exclusive preference is given to. 
the former, though she obtains two shares in virtue 
of her paternal relation. : 
53. The succession of the children of the above 
class, that is, the cousins, is regulatedeby the follow- 
. ing rules :—propinquity to the ancestor is the first 
rule. Where that is equal, the claimant through an 
heir inherits before the claimant through one not being 
an heir, without respect to the sex of the claimants ; 
for instance, the daughter of a paternal uncle succeeds 
in preference to the son of a paternal aunt—unkss 
the aunt is related on both the father’s and mother’s 
sides, and the relation of the uncle besby the same 


‘mother only. But where the son of a paternal aunt 
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by the same father and mother, and the son of a ma- 
ternal aunt by the same father and mother, or by the 
same father only, claim together, the latter will not 
be excluded by the former; the only difference is, 
that two-thirds are the right of the claimant on the 
paternal side, and oné-third that of the claimant on 
the maternal side. Should there be no difference 
hetween the strength of relation, the sides or the sexes 
of the persons through whom Kaey claim, regard 
must be had to the sexes of the claimants themselves. 

54. In the distribution among the descendants of 
this class, the same rule is applicable as to the de- 
scendants of the first class; for instance, the two 
daughters of the daughter of a paternal uncle’s son 
will get twice as much as the two sons of the daugh- 
ter of a paternal uncle’s daughter, supposing the rela- 
tion of the uncles to be the same, and in case of 


equality in all othér respects regard must be had as 


above, to the sexes of the claimants.* 

55. In default of distant kindred, he has a right 
to succeed whom the deceased ancestor acknowledged 
conditionally, pr unconditionally, as his kinsman : 
provided the acknowledgment was never retracted, 





* In considering the doctrine of succession of distant kindred, atten- 
tion must be paid to the following points. First, their relative distance 
in degree of relation. from the deceased, whether a greater or lesser 
number of degrees removed. Secondly, it must be ascertained whether 
any of the claimants are the children of heirs. If so, preference must 
be shown to such children. Thirdly, their strength of relation, whether 
they are of the half er whole blood. Fourthly, their sides of relation 
whether connected by the father’s or mother's side. And Fifthly, the 
sexes of the persons through whom they <laim, whether male or female. 
With respect to this latter point, however, a ditkerence of opinion existe; 
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and provided it cannot be established that the person » 
in whose favour the ‘acknowledgment was made be- 
longs to a different family. : 

56. In default of all these, there being no will, the  ortheputite 
property will escheat to’the public treasury ; but this 
only where no individual has tite slightest ‘claim, 


SECTION Iv, ° 
PRIMARY RULES OF DISTRIBUTION, - 


57. Where there are two claimants, the share of piule shere 

8 shates are 

one of whom is half, and of the other a fourth, the p half and a 
division must be made by four ; as in the case of a 


-husband and an only daughter, the property is made 


into four parts, of which the former takes one and 
the latter two. The remaining fourth will revert 
to the daughter. : 
58. Where there are two claimants, the share of acti dale and 

one of whom is half, and of the other an eighth, the 
division must be made by eight ; as in the case of a 
wife and a daughter, the property is made into eight 
parts, of which the daughter takes four and the wife 
one. The surplus three shares revert go the daugh- 


ter. . 
59. No case can occur of two claimants, the one A half, “a 
5 : fourth 
entitled to a fourth and the other to an eighth ; nor Qenn tot 
: occur together, 





it being maintained by some authorities that cetesis paribus no regard 
should be had to the mere sex of the person through whom the claim 
is made, but that the adjustment should be made according to the §ex 
of the claimants themselves. But the contrary is the more approved 
doctrine. It should be recollected too, that? whentver the sides of rela- 
tion differ, those connected through the father are entitled to twice as 
much as those connected thréugh the mother, whatever may be the 
sexes of the claimants. . 
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oof three claimants, the one entitled to half, the other 
to a fourth, and the third to an*eighth. 
Asathana, 60. Where there are two claimants, the share of 
third one of whom is one-sixth, and of the other one-third 3 
as in the case of a fnother and father being the only 
claimants, the property is made into six parts, of 
which the mother takes two and the father one as 
his legal share. The surplus three shares revert to 
the father. a 

ssf md 61. Where there are two claimants, the share of 
one of whom is one-sixth, and of the other two-thirds ; 
as in the case of a father and two daughters being 
the only claimants, the property is made into six 
parts, of which the father takes one as his legal share, 
and the two daughters four. The surplus share re- 
verts to the father. 

A thirdena 62 Where there are two claimants, the share of 
twothirds. one of whom is one-third, and of the other two-thirds ; 

as in the case of a mother and two sisters, the property 
is made into three parts, of which the mother takes - 
one and the two sisters two. 

A sixth, 2 63. No case can occur of three claimants, the one 
third, angiwo, entitled to one-s?xth, the other to one-third, and the 
coeur together: other to two-thirds. : 

Atslfwitha 64. Where a husband .inherits from his childless 
or twothirds.” wife, (his share ‘n this case being one-half,) and there 
are other claimants entitled to a sixth, a third, or 
two-thirds, such as a father,.a mother, or two sisters, 
the division must be’by six. 
si ee feet 65. Where a husband inherits from his wife who 
thirds oF twee a children, or a wife from het childless husband, . 
12/18 z 
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(the shares of these persons respectively in these 
cases being one-fourth,) and there are other claimants 
entitled to" one-sixth, one third, or two-thirds, the 
division must be by twelve. Y 

66. Where a wife inherits from her husband, leay- 
ing children, her share in thatcase being one-eighth, 
and there are other claimants entitled fo one-sixth, 
one-third, or two-thirds, the division must ‘be by 
twenty-four. > 
67. Where six is the number of shares into which 
it is proper to distribute the estate, but that number 
does not suit to satisfy all the sharers without a frac- 
tion, it may be increased to seven, eight, nine, or ten. 

68. Where twelve is the number, and it does not 
suit, it may be incregsed to thirteen, fifteen, or seven- 
teen. 

69. Where twenty-fouris the number, and it does 
not suit, it may be increased to tiertty-seven. 


SECTION V. . 


RULES OF DISTRIBUTION AMONG NUMER- 
OUS CLAIMANTS. , 


70. Numbers are said to be méoturiasil, or equal, 
where they exactly agree, 

71. They are said to be mootudakhil, or concor- 
dant, where the one number being multiplied, exactly 
measures the other. 

72. They aré said to be mootuwafig, or compésit, 
where a third number measures thern both. 

73. They are said to be mootubayfh, or prime, 
where no third nufhber measuzes them both. 
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74, There are seven rules of distribution, the first 
three of which depend upon a comparison between the 
number of the heirs and the number of the shares ; 
and the four remaining ones upon @ comparison of the 
numbers of the different sets of heirs, after a compari- 
son of the number of éach set of heirs with their res- 
pective shares. ; 
75. The first is when, on a comparison of the num- 
ber of the heirs and the number or shares, it appears 
that they exactly agree, there is no occasion for any 
arithmetical process. Thus, where the heirs are a 
father, a mother, and two daughters, the share of the 
parents is one-sixth each, and that of the daughters 
two-thirds. Here, according to principle 61, the di- 
vision must be by six; of which each parent takes 
one, and the remaining four go to the two daughters. 

76. The second is when, on a comparison of the 
number of the heirs and the number df shares, it ap-, 
pears that the heirs cannot get their portions without 
a fraction, and that some third number measures them 
both, when they are termed mootuwajig, or composit ; 
as in the casé of a father, a mother, and ten daugh- 
ters. Here according to principle 61, the division 
must be by six. But when each parent has taken a 
sixth, there remain only four to be distributed among 
the ten daughttrs, which cannot be done without a 
fraction ; and on a comparison of the number of heirs 
who cannot get their portions withotit a fraction, and 
the number of shéres femaining for them, they appear 
to be compsit, or agree in two. In this case the 
rule is, that half the number of such heirs, which is 
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5, must be multiplied into the number of the original ¢ 


division 6, ‘thus 5 x 6.= 30; of which the paren® 

. take ten or five each, and the daughters twenty “or 
* two each, 

77. The third is when, on 2% comparison of the 

number of the heirs and the number of shares, it ap- 

~pears that the heirs cannot get their portions without 


a fraction, and that there is one over and above be-- 


tween the number of such heirs, and the number of 

shares remaining for them. This ig termed mootuba« 

yun, or prime, as in the case of a: fatheg, a mother, and 

five daughters. Here also accordimg to principle 61 

above quoted, the division must’ be by six. But when 
r. each parent has taken a sixth, there remain only four 

to be distributed among the five daughters, which 
’ cannot be done without a fraction, and on a compari~ 
son of the number of heirs who: cannot get their por 
tions without a’ fraction, and the number of shares 
remaining for them, they appear to be mootubayun, 
or prime. In this case the rule is, that the whole 
number of such heirs, whiclis-five, must be multiplied 
into the number of the original division. Thus 
5X 6 == 30; of which the parent’ take’ ten or five 
each, and the daughters twenty or four each. 

78. The fourth is when, on a comparison of the 
different sets of heirs, it appears thet one or more 
seta cannot get their portions without a fraction, and: 
that all the sets‘ are mootemastl, or equal, agin the- 
case of six daughters, three grarldmothers, and three 
paternal: uncles ; in whigh case according*to principle 
61, the division must be by six. Here in the first 
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“instance, a comparison must be made between the se- 
Rral . sets and their respective shares. The share of 
ia daughters is two-thirds, but two-thirds of six is 

4, and 4 compared with the number of daughters 6 
is mootuwafig, or composit, agreeing in two. The 
share of the three grandmothers i is one-sixth, but one- 
sixth of six-is 1, and 1 compared with the number of 

“grandmothers is snootubayun, or prime. The remain- 

. ing share which is one, will devolve on the three pa- 
ternal uncles ; but one compared with three is also 
mootubayun, or prime. 

Then the rule is, that the sets of heirs themselves 
must be compared with each other, by the whole 
where it-appears that they were mootudakhil, or con- _ 
eordant ;-or mootubayun, or prime ; and by the mea- 
sure where it appears that they were mootuwajig, or - 
composit, and if agreeing in two by half. In the 
instance of the daughters, the result of the former com- 
parison was, that they agreed in two ; consequently 
the half of their number must be compared with the 
whole number of the grandmothers and of the uncles, | f 
in whose case8 the comparison showed a prime result. 
Thus 3 = 3, and’ 3=8, which being mootumasil, or 
equal, the rule is, that one of the numbers be mul- 
tiplied into the number of the original division. Thus 
8x 6=—18, of which the daughters will take (two- 
thirds) twelve, or two each ; the grandmothers will _ 
take (a sixth) three, or one each, and the paternal - 
uncles will take’the remaining three or one each. 

With pring. 79. The' fifth is when, on a comparison of the 

different sets of heins, it i aphean that one or more + 
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sets cannot get the portions without a fraction, and, 
that the sets. are mbotudakhil, or concordant ; as gn 
the case of 4 wives, 3 grandmothers, and: 12 paternal 
uncles. In this case, according to principle 65, the 
division must be by ttvelve. Here in the first in: 
stance, a comparison must be nfade between the seve- 
.. ral sets and their respective shares. ” Thug the share of 
the four wives is one-fourth ; but the fourth of twelve 
is 8, and 3 compared with the number of wives is 
mootubayun, or prime. The share of the three grand- 
mothers is one-sixth ; but the sixth of twelve.is 2, 
and 2 compared with the number-of frandmother’ is 
also prime. 

The remaining shares, which are seven, will ihioita 
on the twelve paternal uncles ; but 7 compared with 
12 is also prime. 

Then the rule is, that the sets of heirs diaitsalyex 
must he compared, the whole of dach with the whole 
of each, as the preceding results show that they are 
prime, on a comparison of the several heirs with their 
respective shares. Thus4x% 3—12,and3x4—12, 
which being concordant, the one number measuring 
the other exactly, the rule is, that the greater num- 
ber must be multiplied i into the number’ of the origi- 
nal division, Thus 12X12 = 144; ; of which the 
wives will get (one-fourth) thirty-sjx, or nine each, 
the grandmothers (a sixth) twenty-four, or eight 
each, and the paternal uncles the remaining eighty: 
four, or seven each. ° 3 M5 

80. The sixth is when, on a comperison. of the 
different sets of htirs, it appears that one or-more 
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ssets cannot.get their portions without. a fraction, and 
that some of the sets are mootuwasig, or composit, 
‘with each other; as in the case of four wives, eigh- 
teen daughters, fifteen female ancestors, and six pa- 
ternal uncles; in which case, according to principle 
66, "the original division must be by 24. Here in 
the first place, a comparison must be made between 
the several sets and their respective shares. Thus 
the share of the foitr wives is an eiguth ; but an.eighth 
of 24 is 3, and three compared with the nuniber of 
wives is nootubayun, or prime. The share of the 
eighteen daughters is two-thirds ; but two-thirds of 
24 is 16, and 16 compared with the number of daugh- 
ters 18, is composit, and they agree in 2. The share 
of the fifteen female ancestors is one-sixth ; but. 
sixth of 24 is 4, and 4 compared with the number of 
female ancestors 15, is prime. The remaining share, 
which is one, will devolve on the six paternal uncles 
as residuaries ; but one and six are ‘prime. 

‘Then the role is, that the sets of heirs themselves 
must be compared ; by the whole where the preced- 
ing result shows that they were prime, and by their _ 
measure, where it shows that they were composit. 
Thus 4 x 2 = 9—1, which being prime, the one num- 
ber must be multiplied by the other. This result 
must then be compared with the whole of thethird set ; 
because the preceding result shows that set to have 
been prime. Thus 15 x 2== 86—6 and 6 = 15--9 
and 6--9—3,-which agreeing in 3, the third of 
one number; must be multiplied into the whole of the 


other. This result must also bt compared with the _ 
18 
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‘whole of the fourth\set ; because the preceding result, 
shows that:set to-have been prime. Thus 6X 30180, 
which being concordant, or agreeing in six, ‘the 
sixth of one number must be multiplied into the 
whole of the other, bit as it is obvious that by this 
process the result would still bt the-same, multiplica- 
tion is needless. Then this result must be multipli- 
ed into the number of the original division. Thus 
180 x 24 — 4320, of which the four wives will get an 
eighth, five hundred and forty, or one hundred and 
thirty-five each ; the eighteen daughters two-thirds, 
two thousand eight hundred and eighty, or one hiun- 
dred and sixty each; the female ancestors one-sixth, 
seven hundred and twenty, or forty-eight each ; and 
the paternal uncles, the remaining one hyndred and 
eighty, or thirty each. 

81. The seventh and last is when, ona compari- 
son of the different sets of heir§, it appears that all 
the sets are mootubayun, or prime, and no one of them 
agrees with the other; as in the case of two wives, 
six female ancestors, ten daughters, :and seven pater- 
nal uncles. Here according to principle 66, the ori- 
ginal division must be by 24. : 

In the first instance, a comparison Inust ‘be made 
between the several sets of heirs and their respective 
shares. Thus the share of the two wives is one- 
eighth ; but the eighth of 24 is 3, and 3 compared 
with the number of wives is prime. The share of*the 
six female ancestors is one-sixth ; but the sixth of 24 
is 4, and 4 compared ith the numbereof female an- 
cestors, is composi?, or agrees in 2. The share of the 
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‘ten daughters is two-thirds ; and two-thirds of 24 is 


16, and 16 compared with the-number of daughters 
is also composit, or agrees in 2. The remaining share, 
which is one, will devolve on. the seven paternal un- 
cles ; but 1 and 7 are prime. * Q 

Then the rule is, that the sets of heirs themselves 
must be compared ; by the whole where the preced- 
ing result shows that they were prime, and by the 
half or other measure, where it shows that they were 
composit. Agreeably to this rule the whole of the 
first set of heirs must be compared with half of the 
second : thus 2 == 8—1, which numbers being prime 
must be multiplied into each other. Then the result 


must be compared with the half of the next set, the 


former result here also having agreed in 2. Thus 
5 = 6—1, which being prime, must be multiplied into 
each other. Then the result must be compared with 
the whole of thé néxt set, the former-result here hav- 
ing been prime. Thus 7 x 4=-30—2and2x3=7—1, 
which being also prime, must be multiplied into 
each other. Thus 30 x 7= 210, in which case the 
rule is, that this last product must be multiplied 
into the number of the original division. Thus 
210 x 24==5040, of which the wives will take an 
eighth, six hundred and thirty, or three hundred and 


fifteen each ; the female ancestors a sixth, eight hun-- 


dred and forty, or one hundred and forty each ; the 

daaghters two-thirds, three thousand three hundred 

and sixty, or three hundred and thirty-six each ; 

and the paternal uncles the remaining two hundred 

and ten, or thirty each. . * : 
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82. When the Whole number of shares, into which 
an estate should be tgade, has been found, the mode 
of ascertaining the number of portions to which each 
set of heirs is entitled, is to multiply the portions 
originally assigned them, by the same number by 
which the aggregate of the* original portions was 
multiplied ; as an easy example of which rule the 
following case may be mentioned. There are 2 


is widow, eight daughters, and four paternal uncles ; 


the shares of the two first sets being one-eighth and 
two-thirds, the estate, according to principle 66, must 
be made originally into 24 parts, of which the widow 
is entitled to 3, the daughters to 16, and there re- 
main 5 to be divided among the four paternal uncles, 
but which cannot be done without a fraction. Here 
the proportion between the shares and the heirs who 
cannot get their portions without a fraction, must be 
ascertained, and 4=5—1, being prime, the rule is, 
(see No. 77,) to multiply the number of the original 
division by the whole number of the heirs so situated. 
Thus 24x 496. Here to find the shares of each 
set multiply what each was originalty declared en- 
titled to, by the number ‘by which the aggregate of 
all the original portions was multiplied. Thus 
3x 4=12, the share of the widow 316 xX 4= 64, the 
share of the daughters ; and 5 x 4e= 20, the share 
of the paternal uncles. 

83. To find the portion of each individual in ‘the 
several sets of heirs, ascertain’ how many times the 
number of persons in each set may he nfultiplied into 
the number of shares ultimately assigned to each set. 
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Thus &x 864, and 5X%4—=20. Here eight will be 
the share of each daughter, aiid four the share of 
each paternal uncle, which, with the twelve which 
formed the share of the widow, will make up the ~ 
required number ninety- six. 


SECTION VI, 


OF EXCLUSION FROM AND PARTIAL SUR- _ 
RENDER OF INHERITANCE. 


Twodescriy 84. Exclusion is either entire or partial. By 


- tions of exclu- 


sion. entire exclusion is meant, the total privation of right 

_to inherit. By partial exclusion is meant, a diminu- 

tion of the portion to which the heir would otherwise 

be entitled. Entire exclusion is brought about. by 

some of the personal disqualifications enumerated in - 

principle (6,) or by the intervention of an heir, in 

default of whom a claimant would have been entitled 

on mation to take, but by reason of whose intervention he has 
no right of inheritance. _ 

Inwhatesse 85. ‘TFhose who are: entirely excluded by reason 


an entirely exs 


cloded heir of personal disqualification, do not exclude other 
eludes others heirs, either entirely or partially ; but those who are 
excluded. by reason of some intervening heir, do in 
; some instances partially exelude others: 

Example. 86. For instance, a man dies, leaving a father, a 
mother, and two sisters, who are infidels. Here the 
mother will get her third, notwithstanding the ‘ 
existence of the ‘two infidel sisters, who are excluded 
by reason: of their personal disqualification ; but had 
they ‘not. been infidels, she would only have been — 
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entitled to a sixth, ojthough the sisters, who partially 


25 


exclude her, are themselves entirely excluded by” 


reason of the intervention of the father. . 

87. If one of the heirs choose to surrender his 
portion -of the inheritanee for a consideration, still he 
must be included in the division. Thus in the case 


_ of there being a husband, a mother, and a paternal 


ee 


uncle, the shares are one-half and one-third. Here 


according to principle 64, the property must be made’ 


into six shares; of which the husband was entitled 
to three, the mother to two, and the paternal uncle, as 
a residuary, to the remaining one. Now supposing 
the estate left to amount to six lakhs of rupees, and 
the husband to content himself with two, still as far 
as affects the mother, the division must be made as if 
he had been a party ‘and of the remaining four lakhs 


- thé mother must get two; otherwise, were he not 


made a party, the mother would.get only one-third 
of four, instead of one-third of six lakhs as her legal 
share, and the remainder would go to the uncle as 
residuary. 


SECTION VII. 
OF THE INCREASE. * 


88. The increase is’ Where there are a certain 
number of legal sharers, each of whom is entitled to 
a specific portion, and it is found, on a distribution 
of the shares into which it is necessary to make the 
estate, that there is not a sufficient ntimber to satisfy 


the just demands ofall the claimants. ° 
dis 22° 
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whee ate 89. It takes effect in three crses ; either when the 
effect, estate should be made into six shares, or when it 
—_ should be made into twelve, or when it should be 
made into twenty-four. See principles (67, 68, 69.) 
One example will suffice. ~~ 
Bumpleof 90. A woman leaves a husband, a daughter, and 
both parents. Here the property should be made 
- into twelve parts, of which, after the husband has 
taken his fourth or three, and the ‘parents have taken 
their two-sixths or four, there remain only five shares 
for the daughter, instead of six, or the moiety to 
which by law she is entitled. In this case the 
number twelve, into which it was necessary to make 
the estate, must be increased to thirteen, with a view 
of enabling the daughter to realize six shares of the 
property. 
SECTION VIII. 
OF THE RETURN. 
Definition of 91. The return is where there being no residu- 
aries, the surplus, after the distribution of the shares, 
returns to the sharers, and the doctrine of it is as 5 
follows. oo ~ 
Uircumstan. 92. It takes effect in four cases ; first, where there 
wich tie is only one class of sharers unassociated with those 
oepint gave not entitled to claim the return, as in the instance of 
seule two daugthers, or two sisters ; in which case the 
surplus must be made into as many shares as there - 
‘are sharers, and distributed among them equally. 7 
Second caso 98. Secondfy, where there are two or more classes 


le of, “ . . . : 
ome" of sharers,"unessociated with those not entitled to . 
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elaim the return, ds in the instance of a mother ande 
two daughters ; in Which case the surplus must be 
made into as many: shares as may correspond with 
' the shares of inheritance to. which the parties are 
entitled, and distributed accordingly. , Thus the 
mother’s share being one-sixth, and the two daugh: 
ters’ share two-thirds, the surplus must be made 
into six, of which the mother will take two and, the 
daughters four. 


94. Thirdly, when there is only one class of eat om 
sharers, associated with those not entitled to claim i 
the return, as in the instance of three daughters and 
a husband ; in which case the whole estate must be 
divided into the smallest number of shares of which 
it is susceptible, consistently, with giving ¢he person 
excluded from the return his share of the inheritance, 
(which is in this case four,) and the husband will 
take one as his ‘legal share or a fourth, the remaining 
three going to the daughters as their legal shares 
. and as the return ; but if it cannot be so distributed 
without a fraction, as in the case of a husband and 
six daughters, (three not being capable of division 
among six,) the proportion must be ascertained 
between the shares and, sharers. Thus 3 x 2—6, 
which agreeing in three, ¢he rule is, that the number 
4, into which the estate was intended $0 be distributed, 
must be multipled by 2, that is, the measure or a 
third of .the nuinber of, those entitled to the retarn. 
Thus 4 x 2 == 8, of which the lusband will take two, 
and the daughters six .or one each ; anceif on a com- 


parison as above, “the result should be prime; as in 
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*the case of a husband and five daughters, the number 
4, intg which it was intended 4o distribute the estate, 
must be multiplied by 5, or the whole of the number 
of those entitled to areturn. Thus 4x5 = 20, of 
which the, husband will take five, and the daughters 
fifteen or three each. 

95. Fourthly, where there are two or more classes 
of sharers, associated with those not entitled to claim 
the return, as in the instance of a widow, four paternal 
grandmothers, and six sisters by the same mother only; 
in which case the whole estate must be divided into 
the smallest number of shares of which it is suscep- 
tible, consistently with giving the person excluded 
from the return her share of the inheritance, (which 


is in this case four.) Then, after the widow has tak- | 


en her share, there remain three to be divided 
among the grandmothers and half sisters ; but the 
share of the grandmothers is one-sixth, and of the 
half sisters one-third, and here, to give them their 
portions, the remainder should be made into six: 


but a third and a sixth of this number, amount . 


to three, which agrees with the number to be 
divided among them; of which the half sisters 
will take two, and the grandmothers one. Had 
there been only one grandmother, and only two 
half sisters, there would have been no necessity for 
any further process, as the grandmother would have 
taken one-third, and the two half sisters the other 
two-thirds. But it is obvious, that two shares can- 
not be distributed among the six half sisters nor one 


among the four paternal grandmothers without a . 
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fraction. To find tHe number into which the remaine 
der should, be madé,,recourse must be had to the 
seventh principle of distribution. The proportion 
between the shares and the sharers respectively must 
first be ascertained. Thus 2X3 = 6, which being 
composit or agreeing in two, and 1x 3—= 4—1, which 
' being prime, the whole of one set of sharers must be 
compared with thg half of the other. Thus 3 = 4-1, 
which also being prime, one of the numbers must be 
multiplied by the other. Thus 3 x 4= 12 ; and hav- 
ing found this number it must be multiplied into 
that of the original division, Thus 4X 12—= 48, of 
which the grandmothers will get 12 or three each, 12 
being to 48 as 1 to 4, and the half sisters 24 or 4 
each, 24 being to 48 as 2 to 4, and the widow will 
take the remaining twelve. It is different if the 
shares of the persons entitled to a return, do not 
agree with the’number left for them, after deducting 
the share of the person not entitled to a return, as 
_ inthe case of a widow, nine daughters, and six pater- 
nal grandmothers. Here the property must in the 
first instance be made into eight shares, being the 
smallest number of which it is stisceptible, consis- 
tently with giving the widow her share. Then, after 
the widow has taken her share, there remain seven 
to be divided among the daughters and the grand- 
mothers ; but the share of the grandmothers is one- 
sixth, and of the daughters two-thirds ; and heré to 
give them their portions the property divisible 
-among them should be made into sixeparts ; but a 


sixth and two-thitds of this humber amount: to 5, 
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which” disagrees with the number to be divided 
among them ; in which case the rule is, that the num- 
ber of shares of those entitled to a return, must be 
multiplied by the number into which it was necessary 
to make the property originally. Thus 8 x 5 = 40; 
of which the widow will take 5, the daughters will 
take 28, and.the grandmothers 7. But it is obvious, 
that 28 cannot be distributed among the nine daugh- 
ters, nor 7 among the six paternal grandmothers, 
without a fraction. To find the number into which 
the remainder should be distributed, recourse should 
be had to the sixth principle of distribution. The 
proportion between the shares and the sharers res- 
pectively must first be ascertained. Thus 9x3 = 
28—1, and 6 =7—1, both of which being prime, the 
whole of one set of sharers must be compared with 
the whole of the other set. Thus 6=9—3, which” 
being concordant or agreeing in 3, the rule is, that 
the third of one of the numbers must be multiplied 
into the whole of the other. Thus 3 x 6=—18 ;and 
having found this number, it must be multiplied into 
that of the preveding result. Thus 40 x 18 = 720, of . 
which the daughters will get 504 or 56 each, 504 
being to 720,as 28 to 40 ; the grandmothers will get 
126 or 21 each, 126 being te 720 as 7 to 40 ; and the 
widow will act she remaining ninety. 
SECTION IX. 
OF VESTED INHERITANCES: 
96. Where a person dies and leaves heirs, some 


of whom die pridr to any distribution of the estate, the 
26-27 
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‘survivors are said, to have vested interests in thé in- 
heritance ; in which case the rule is, that the property Rules in ease 
of the first deceased must be apportioned among his ~ Ne 
several heirs living at, the time of his death, and it 
must be supposed thatsthey received their respective 
shares accordingly. . ° ; 
97. The same process must be observed with re- Ditto, 
ference to the property of the second deceased, with 
this difference, thst the proportion must be ascerfain- 
ed between the number of shares to which the second 
deceased was entitled at the first distribution, and 
the number into which it is requisite to distribute his 
estate to satisfy all the heirs. 
98. If the proportion should appear to be prime, _itto, 
the rule is, that the aggregate and individual shares 
of the preceding distribution must be multiplied by 
» the whole number of the shares into which it is ne- 
" cessary to make the estate, at the subsequent distri- 
bution, and the individual shares at the subsequent 
distribution must be multiplied by the number of 
shares to which the deceased was entitled at the pre- 
ceding one. 2 
99. If the proportion. should be concordant, or _Ditto, 
composit, the rule is, that the agprégate and in- 
dividual shares of the preceding distribution must be 
multiplied by the measure of the number of shares 
into which it is necessary to make the estate at the 
subsequent distribution, and the individual shares at 
the subsequent distribution must pe multiplied by 
the measure of the number of shares,to which the 
deceased was entitled dt the preceding distribution. . 
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Exampleof = 100. For instance, a man dies s leaving A, his wife, 
'B and C, his two sons, and D and E, his two daugh- 
ters ; of whom A and D died ‘before the distribution, 
the former leaving a mother, and the latter a husband. 

At the first distribution the estate should be made 

_ into forty-eight shares, of which the widow will get 
six, the sopg fourteen each,.and the daughters seven 
each. On the death of the widow, leaving a mother 
and'the above four children, her estate should, in the 
firsteinstance, be made into thirty-six parts, of which 
the mother is entitled to six, the sons to ten each, 
and the daughters to five each ; but being a case of 
vested inheritance, it becomes requisite to ascertain. 
the proportion between the number of shares to 
which she was entitled at the preceding distribution, 
and the number into which it ‘is necessary to make 
the estate. Thus 6 x 6—= 36, which proving con- 
cordant, or agrzeimg in six, the rule is, that the 
aggregate and individual shares of the preceding 
distribution be multiplied by six, or the measure of 
the number of shares into which it is necessary to 
make the estate at the second distribution. Thus 
48 x 6—= 288, and 14 x 6 = 84, and 7X6 = 42; but 
the measure of the number to which the deceased 
was entitled at the preceding distribution being only 
one, it is needless to multiply by it the shares at the 
second distribution. On the death of one of the 
darghters, leaving her two brothers, her sister, and 
a husband, her estate. should, in the first instance, be 
made into tep parts, of which her husband is entitled 
to five, her brothers to two each, and her sister to 
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one; but being a case of vested inheritance, ‘# 
becomes requisite to ascertain the proportion between 
the number of. shares to which she was entitled at 
the preceding distribution, and the number into 


which it is necessary “to maké her estate. But she 
derived forty-seven shares from the preceding distri- ° 


butions, (five at thé secdnd and forty-€w®8 at the first.) 
Thus 10 x 4 = 47—7, and 7 = 10—3, and 3 — %—4, 
and 3=4—1, which proving prime or agreeing 


in a unit only, the rule is, that the aggregate and 


individual shares of the preceding distributions be 
multiplied by ten, or the whole number of shares into 
which it is necessary to make the estate at the third 
distribution. Thus 288 x 10 = 2880, and 84 x 19 
== 840, and 42 x 10.— 420, and 6 x 10 = 60, and_ 10 
x 10= 100, and 5x 1050. Then the shares at the 
third distribution should he multiplied by the number 
of shares to wltich the deceased sister was entitled at 
the preceding distributions. Thus 5 X47 = 235, 


and 2x 47=94, and 1% 47=47, Thereforn of 


the 2880 shares, the son B will get 840 + 100 + 94 
== 1034; the son C 840 +100 + 94— 1034 ; the 
daughter E 420 +50 4 47 — 5173 the mother of A 
60, and the husband of D, 235. 


SECTION x. .° 
OF MISSING PERSONS AND POSTHUMOUS 
CHILDREN. 


101. The property of a missing person is kept in 


° 
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éannot derive any accession from the intermediate 
death of others, nor can any person who dies during 


‘this interval inherit from him. 


102. Ifa missing person be a coheir with others, 


person beng the estate will be distributed as far as the others are 


others, 


Of o child 
in the womb, 
there being 
one, 


, Of a child 

in the womb, 
ere 

heirs whe 

would succeed 

my, on ita des 


Of the sama, 
there being 
heirs who 
would take at 
all events. 


concerned, provided they would: take at all events, 
whether the- missing person were living or dead. 
Thus in the case of a person dying, leaving two 
daughters, a missing son, and a son and daughter of 
such missing son. In this case the daughters will 
take half the estate immediately, as that must be 
their share at all events ; but the grandchildren will 
not take any thing, as they are precluded on the 
supposition of their fathers being alive. 

1038. Where a person dies leaving his wife preg- 
nant, and he has sons, the share of one son must be 
reserved in case a posthumous son should be born. 

104. Where a person dies leaving his wife preg- 
nant, and he has no sons, but there are other relatives 
who -would succeed in the event only of his having 
no child, (as would be the case, for instance, with a 
brother or sister,) no immediate distribution of the 
property takes place. 

105. But if those other relatives would succeed at 
all events to some portion, (larger without than with 
a child, as wotld be the case, for instance, with a 
mother) the property will be distributed, and the 
mother will obtain a sixth, the share to which she is 
necessarily entitied, ‘and afterwards, if the child be 
not born alive, her portion will be augmented to one- 
third. - 
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SECTION XI. 
’ DE €OMMORIENTIBUS: 


106. Where two or more persons meet withea 
sudden death about tke same time, and it is not 
known which died first, it wil] be presumed accord- 
ing to one opinion, that the youngest survived 
longest ; but according ‘to the more sccurate and 
prevailing doctritte, it will be presumed that thé 
death of the whole party was simultaneous, and the 
property left will be distributed among the surviving 
heirs, as if the intermediate heirs who died atethe 
same time with the original proprietor had. never 
existed.* 


SECTION XII. a: 
OF THE DISTRIBUTION OF ASSETS. 


107. What” has preceded relafes to the ascertain- 
ment of the shares to which the several heirs are en- 





° The following case may be cited as an example of this rule. A, B, 


and C are grandfather, father and son. A and B perish at sea, with- 
out any particulars of their fate being known. In- this case, if A have. 
other sons, C will not inherit any*of his property, because the law re~ 
cognizes no right by Tepresentation, and sons ex¢ludé grandsons. Mr. 
Christian, in a note to Blackstone's Commentaries, (vol. 2, page 516) 
notices a curious question that tvas agitated some time ago, where it 
waa contended that when a parent and child perish together, and the 
priority of their deaths is unknown, it was a rule of the civil law to 
Presume that the chjld survives the parent. He proceeds however to 
say “But I should be inclined to think that our courta would require 
™more than presumptive evidence to support a claim. of this nature. Somo 
curious cases de commorientibus may be seen ingcauses celebres, 3 
tom, 412 et seq. in onesof Which. where a her and son were slain 
, ea? 30-31 
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cited ; but when the proper number of shares into 
which an estate should be made, may have been as- 
ae certained, it seldom happens that the assets of the 
estate exactly tally with such number; in other 
words, if it be found that the estate should be made 
into ten, or into fifty shares, it would seldom happen 
that the assets exactly amount in value to ten or fifty 
« goldmohurs or rupees. To ascertain the proper shares 
of the different sets of heirs and creditors in such 
eases, the following rules are laid down : 
Roles for 108. When the number of shares has been found 
fen’ ™= into which the estate should be divided, and the num 
ber of shares to which each set of heirs is entitled, 
the former number must be compared with the num- 
ber of the assets. If these numbers appear to be 
prime to each other, the rule is, that the share of 
each set of heirs must be multiplied into the number 
of the assets, and ‘the result divided by the number 
of shares into which it was found necessary to make 
Where the the estate. For instance, a man dies, leaving » 
prime” “° widow, two daughters, and a paternal uncle, and 
property to the amount of 25 rupees. In this case, 
the estate should be originally divided into 24, of 
which the widow is entitled to 3, the daughters to 
16, and the uncle to 5. - Now to ascertain what 
shares of the estate left, these heirs are entitled to, the 
above rule must be observed. Thus 3 x 25 == 75, and 


=. ne 
‘together in battle and on the same day’ the daughter became a professed 
‘nun, it was determined that her civil death was prior to the death of 
her father and brether, and that the brother, having arrived at the age 
“of puberty, should be Presumgd 2 have aur'vifed bis father.” 
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16 X 25 = 400, and,5 x 25 = 125 ; but 75+24—= 33, 
and 400 +-24 = 1624, and 125 + 24 = 54. 

109. Ifthe number’ are composit, the ruleis that pitto where - 
the share of each set of heirs must be multiplied into pug," = - 
the measure of the number of the assets and the re- 
sult divided by the measure of the numbér of shares 
into which it was found necessary to make the estate. 

For instance, a man dies, leaving the same number , 
of heirs as above and property to the amount of 50 
rupees. Now as 24 and 50 agree in 2 the measure 

of both numbers is half. Thus 3 x 25 = 75, and 16 

X 25 = 400, and 5 X 25125, but 75 + 12 — 63%, 
and 400 + 12 = 83,4, and 125 + 12 — 10,5. 

110. If it be desired to ascertain the number of And of ian 
shares of the assets to which each individyal heir is " 
entitled, the same process must be resorted to, with 
this difference, that the number of the assets must be 
compared with-the share originally: allotted to each 
individual heir, and the multiplication and division 
proceeded on as above. For instance, in the abtve 
case the original share of each daughter was 8, and 
; 8X 25 = 200, and 200 + 12 = 163. , 

111. In a distribution. of assets among creditors _ And of ore 

_ the rule is, that the aggregate sum of their debts must 

be the number into which it is necessary to make the 
. estate, and the sum of each creditor’g claim must be 
considered as his share. For instance, supposing the 
debt of one creditor to amount to 16 rupeess of 
another to 5, and of another to. 3, aad the debtor to 
have left property to the amount of 21 rupees. By 


observing the sane process as that laid down in 
32.33 
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principle (109,) it will be found,that the creditor to 
whom the debt of 16 rupees was due, is entitled to 
14 rupees, the creditor of 5 rupees to 4 rupees 6 annas 
and the creditor of 3 rupees to 2 rupees 10 annas. 


SECTION XIII 


“OF PARTITION. 


Property 112. Where two persons claim partition of an 
i - ‘ . : : 
ently partite estate which has devolved on them by inheritance, it 


be dis- RCo 
_feateanmong should be granted ; and so also where one heir claims 
e heirs at | 4 < . . 
the desire of it, provided the property admit of separation without 
one or more. y ‘3 aa * 
detriment to its utility. 
Inothercases 113. But where the property cannot be separated 


the distribu. 


tion should without detriment to its several-parts, the consent of 
not take place 


ne ae all the coheirs is requisite ; so also where the estate 

consists of articles of different species. 
Mode of dis 114. On the occasion of a partition, the property 

pee (where it does not consist of money) should be distri- 
buted into several distinct shares, corresponding with 
the portions of the coheirs ; each share should be ap- 
praised, and then recourse should be had to drawing - 
of lots. a ° 

price” 115. Another common method of partition is by 
usufruct, where each heir enjoys the use or the profits 
of the property by rotation; but this method is - 
subordinate to actual partition ; and where one coheir 
demands separation, and the,other a division of the 
usufruct only, ‘the former claim is entitled to pre- 
ference in aN practicable cases. 
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OHAPTER II. 


OF INHERITANCE ACCORDING FO 
THE IMAMEEYA, OR SCHIA 
DOCTRINE, 


1. According to the tenets'of this Sect, the right 
of inheritance proceeds from three differant sources. 

2. First, it acerues by virtue of consanguinity: 
Secondly, by virtue of marriage. Thirdly, by virtue 
of -Willa.* . 

3. There are three degrees of heirs who succeed 
by virtue of consanguinity ; and so long as there is 
any one of the first degree, even though a female, 
none of the second degree can inherit ; and so long 
as there is any one ef the second degree, rfone of the 
third can inherit. ; : 

4. The first degree comprises the parents, and the 
children, and grandchildren, how low in descent so- 
ever, the nearer of whom exclude the more distant. 
Both parents, or one of them inherit together with a 
child, a grandchild, or a great-grandchild ; but a 
grandchild does not inherit together with a child, nor 
4 great-grandchild togethe? with a grandchild. 

5. This degree is divided into two classes ; the 


roots which are limited, and the branches which are ° 





* In a note to his translation of the Hedaya, M?. Hamilton observes, 
that “there is no single word in our language fully expressive of this 
term, The shortest definition of it is, ‘ the relation between the m&ster 
(or patron) and his freedntan,? but even this, does not express the 
whole meaning.” Had he proceeded to state “ and the relation between 
two persons who had made a, Teciprocal testamentdty contract,” the 
Gefinition might have beci? more complete, ; 

34 


~39 


Three sources 
of the right 
of inheritance, 
Etumeration 
of them. 


Heira by 
Consanguinity 
coneistof threa 
degrees, 


Enumeration 
of heirs of the 
first degree, 


_Thoir relas 
tive rights, 


Sub-division 


40 


MAHOMEDAN LAW. CHAPTER 11. 


unlimited. The former are the.parents who are not 


Of  coheirs _ 
with children. 


Of the sons’ 
and daughters’ 
offspring. 


Of the sa. 
cond degree. 


Their rela 
tive rig) 


Sub-division 
of, 


represented by their parents ; the latter are the chil- 
dren who are represented by their children. An in- 
Gividual of one class does not exclude an individual 
of the other, though his reiation to the deceased be 
more proximate ; but the individuals of either class 
exclude each other in proportion to their proximity. 

6. Noclaimant has a title to inherit with children, 
put the parents, or the husband and wife. 

7. The children of sons take the portions of sons, 
and the children of daughters take the portiotis of 
datighters, however low in descent. 

8. The second degree comprises the grandfather, 
and grandmother, and other ancestors, and brothers, | 
and sisters, and their descendants, however low in 
descent, the nearer of whom+exqude the more dis-. 
tant. The great-grandfather cannot inherit together 
with a grandfatker‘or a grandmother ; and the son of 
a brother cannot inherit with a brother or a‘sister ; 
and the grandson of a brother cannot inherit with the 
son of a brother, or with the son of a sister. 

9. This degree again is divided into two classes ; 
the grand parents and other ancestors, and the bre- 
thren and their descendants. Both these classes are 
unlimited, and their representatives in the ascending 
and descending line, may be extended ad infinitum. 
An individual of the one class does not exclude an 
individual of the other, though his relation to the de- 
ceased be more proximate; but the individuals of 
either class exclude each other, i in proportion to their 
proximity. ee ° 
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10. The third Alegree comprises the paternal and 
maternal uncles and*aunts and their descendants, the 
nearer of whom exclude the more distant. The son 
of a paternal uncle cannot inherit with a paternal un- 

- cle, or a paternal aunt,"nor the*son of a maternal un- 
cle with a maternal uncle, or £ maternal aunt, 

11. This degree is unlimited in the ascending and 
descending line, and their representatives may be, ex- 
tended ad injinitum ; but so long as there is a single 
aunt or uncle of the whole blood, the descendants of 
such persons cannot inherit. Uncles and aunts all 
share together ; except some be of the half and others 
of the whole blood. A paternal uncle by the same 
father only, is excluded by a paternal uncle by the 
same father and mother; and the son of.a paternal 
uncle by the whple blood excludes a paternal uncle 
of the half blood. 

12. In default of all the heirseabove enumerated, 
the paternal and maternal uncles and aunts of the 
father and mother succeed ; and in their default their 
descendants, to the remotest generation, according to 
their degree of proximity to the deceaged. In default 
of all those heirs, the paternal and maternal uncles 
and aunts of the grand parents and préat grand pa- 
rents inherit, according t their degree of proximity 
to the deceased.* : * 


® There seems to be some similarity between the order of succession 

here laid down, and that prescribed in the English Law for taking out 

letters of administration: ‘In “the first place the children, or on fai- 

lure of the children, the Barents of the deceased, are entitled to the ad- 

tainistration ; both which indeed are in the first degree, but with us the 

children are allowed the ‘preference. Then follow brothers, grandfa- 
tf 35-36 | 
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ig oeral rule z 18. It is a general rule that the individuals of 
talf and whole the whole blood exclude those of the half blood, who 
reac are of tne same rank ; but this‘rule does not apply to 
_ Breeption, individuals of different ranks. For instance, a brother 
‘ or sister of the whcle blood excludes a brother or 
Example. sister of the half blood : a son of the brother of the 
whole blood, however, does not exclude a brother of 
> the halfblood, because they belong to different ranks : 
but he would exclude the son of a half brother who 
is of the same rank; so also an uncle of the whole 
blood does not exclude a brother of the half blood, 
though he does an uncle of the half blood. 
vtedhditional 14. The principle of the whole blood excluding 
the half blgod, is confined also to the same rank, 
among collaterals : for instance, generally a nephew or 
niece whose father was of the wnole blood, does not 
“ exclude his or her uncle or aunt of the half blood ; 
Exception, except in the cese-of there being a son of a paternal 
uncle of the whole blood, and a paternal uncle of the 
halfblood by the same father only, the latter of whom 
is excluded by the former. 
wate*sitions! §=—«'15. This principle of exclusion does not extend 
sideeofrelation to uncles and aunts being of different sides of rela- 
tion to the deceased ; for instance, a paternal uncle - 
or aunt of the whole blood, does not exclude a ma- 
ternal uncle or aunt of the Half blood ; but a paternal 
And wherethey uncle or aunt of the whole blood, excludes a paternal 
uncle or aunt of the half blood ; and 80 likewise a ma- 
thers, uncles or nephews, (and the females of each class respectively,) 
and lastly, cousins. ‘Che half blood is admitted to the administration 
as well as the svhole, for they are of the kindred of the intestate.” 


Blackstone's Commentaries, yol. 2, pagé 504.- 
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ternal uncle or aunt of the whole blood, excludes a, 
maternal uncle or aunt of the half blood. 

16. If & man leavé a paternal uncle of the half 
blood, and a maternal aunt of the whole blood, tHe * 
former will take two-thirds, in virtue of his claiming 
through the father, and the latter one-third, in virtue 
of her claiming through the mother ; as the property 
would have been divided between the parents in that 
proportion, had they been the claimants instead of 
the uncle and aunt. 

17. The general rule, that those related by the 
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same father and mother, exclude those who are relat- tive, to the ox. 


ed by the same mother only, does not operate in the 
case of individuals to whom a legal share has been 
assigned. - ‘ 

18. Ifa man leave a whole sister, and a sister by 
the same mother only, the former will take half the 
estate and the latter one-sixth, the remainder revert- 
ing to the whole sister ; and if there be more than 
one sister by the same mother only, they will take 
one-third, and the remaining two-thirds will go to 
the whole sister. . 

19. Where there are .two heirs, one of whom 


clusion of the 
half 


Of _ uterine 


and half sisters. 


Rala in case 


: . : « . of a double 
stands in a double relation : for instarfce;, if a man die relation. 


leavinga maternal uncle, 4nd a paternal uncle who is 
also his maternal uncle,* the former will take one- 





© The relation of paternal and maternal uncle may exist in the same - 
person in the followimg manner: A having a son C by another wife, 
marries B having a son D by another husband. Then C and D inter- 
marry and have issue, a son E, and A and B have ason F. Thus F is 
both the paternal and maternal uncle of E. So likewise if a person 
have a half brother by the same father, and a Ralf sister by the samo 
f2 37-38 
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third, and the latter two-thirds, and he will be fur- 
ther entitled to take one-half of the third: which de- 
volved on the maternal uncle’; and thus he will suc- 
ceed altogether to five-sixths, leaving the other but 
one-sixth. . . 

20. Seéondly, those who succeed in virtue of mar- 
riage are the husband and wife, who can never be ex- 
cluded in any possible case ; and their shares are half 
for” the husband, and a fourth for the wife, where 
there are no children, and a fourth for the husband, 
and an eighth for the wife, where there are children. 

21. Where a wife dies, leaving no other heir, her 
whole property devolves on her husband; and where 
a husband dies, leaving no other heir but his wife, 
she is only entitled to one-fourth of his property, and 
the remaining three-fourths will ‘escheat to the public 
treasury. 

22. Ifa sickeman marry and die of that sickness, 


4. without having consummated the marriage, his wife 


shall not inherit his estate; nor shall he inherit if 
his wife die before him, under such circumstances. 
But if a sick woman marry, and her husband die be- . 
fore her, she “shall inherit of him, though the mar- 
riage was never consummated, and though she never 
recovered from that sickness. 

23. Ifa man on his deathbed divorce his wife, she 
shall inherit, provided he died of that sickness within 
one year from the period of divorce; but not ifhe lived 
for upwards of a year. ats 





mother, who inteymnarry, he will necessarily be the paternal and mater- 
nal uncle of their issue. r 
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24. In case of a reversible divorce, if the husb4nd _Andofrever. 


die within the period-of the wife’s probation, or if she 
die within that period, they have a mutual right to in- 
herit each other’s property. : "oe 

25.. The wife by an- usufructuary, or temporary 
marriage, has no title to inherié.* : 

26. Thirdly, those who succeed in virtue of Willa ; 
but they never can inherit so long as there is any 
claimant by consanguinity or marriage. oe 

27. Willais of two descriptions; that which is de- 
rived from manumission, where the emancipator by 
such act derives a right of inheritance; and that which 
depends on mutual compact, where two persons 
reciprocally engage, each to be heir of the other. 

28. Claimants under the latter title are excluded 
by claimants under the former. 

29. The general rules of exclusion, according to 
this sect, are similar to those contained in the ortho- 
dox doctrine ; except that they make no distinction 
between male and female relations. Thus a daughter 
excludes a son’s son, and a maternal uncle excludes 
a paternal grand uncle ; whereas, according to the 
orthodox doctrine in such cases, the daughter would 
only get half, and the maternal uncle would be wholly 
excluded by the paternal uncle of the father. 

30. Difference of allegiance is no par to inheri- 
tance, and homicide, whether justifiaVle or accidental, 


does not operate, to exclude from the inheritance. 
° : Sarees 

® This species of contract is reprobatetl by the orthodox sect, and 

they are both considerod wholly illegal. Sce Hamiltons Hedaya, vol. i., 
pages 71 and 72. a Oo" © 
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The homicide, to disqualify, must have been of malice 
prepense. ° . 

31." The legal number of shares into’ which it is 
nécessary to make the property, cannot be increased 
if found insufficient <o satisfy all the heirs without a 
fraction. In such cage, a proportionate deduction 
will be made from the portion of such heir as may, 
under certain circumstances, be deprived of a legal 
share, or from any heir whose share admits of dimi- 
nution. For instance, in the case of a husband, a 
daughter and parents. Here the property must be 
divided into twelve, of which the husband is entitled 
to three or a fourth; the parents to two-sixths or 
four, and the daughter to half; but there only re- 
main five shares for her instead of six, or the moiety 
to which she is entitled. In this case, according to 
the orthodox doctrine, the property would have been 
made into thirteen ‘parts to give the daughter her six 
shares ; but, according to the Imameeya tenets, the 
daughter must be content with the five shares that 
remain, because in certain cases her right as a legal 
sharer, is liable to extinction ; for instance, had there . 
been a son, the daughter. would not have been enti- 
tled to any Specific share, and she would become a 
residuary ; whereas the huéband or parents can never 
be deprived cf a legal share, under any circumstances. 

32. . Where the assets exceed the number of heirs, 
the surplus reverts to the heirs. - The husband is 
entitled to share in-the returi ; but not the wife. 
The mother also is not entitled to share in the return, 


if there are brethren ; and where‘there is any indivi- 
40-41 


4 OF SALE. 


dual possessing a double relation, the surplus reverts 
exclusively.to such individual. e. 

33. On a distribution of the estate, the elder son, 
“af he be worthy, is entitled to his father’s sword, his 
Koran, his wearing apparel, and is ring.* 


a 


CHAPTER III. 
“OF SALE. 


1. Sale is defined to be a mutual and voluntary 
exchange of property for property. 
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2. A contract of sale may be effectéd by the express How offected, 


agreement of the parties, or by reciprocal delivery. 


8. Sale is of four kinds ; consisting df commuta- Fou; kinds 
of, 


tion of goods for goods: of money for money : of 
money for goods: and of goods for money ; which 
last is the most ordinary species of this kind of 
contract. 


4. Sales are either absolute, or conditional, or Four denos 
*. minations of, 


imperfect, or void. 





* In the foregoing summary I am not aware that I have omitted 
any point of material importance. The legal shaves allotted to the 
several heirs are of course the same as those Prescribed in the Soonee 
Code, both having the precepts of the Koran as their guide. The rules 
of distribution and of ascertaining the relative shares of the different 
claimants are also (mutatis mutandis) the same. Itis not worth while 
to notice in this compilation the doctrines of the Fnaeeya sect on the 
law of contracts or their tenets in miscellaneous matters. A Digest of 
their laws, relative to those subjects, was some time ago prepared and a 
considerable part of if translated by an eminegt Orientalist (Colénel 
John Baillie) by whom howéver it was left unfigished ; probably from 
an opinion that the utility of the undertaking might not be commen- 
aurate to the time and labour employed upon it. ‘oan ; 
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ait 5. An absolute sale is that which takes effect 
immediately ; there being no legal impediment. 
¢Of a conde 6, ~ A conditional sale is*that which is suspended 
tional sale. . : 
on the consent of the proprietor, or (where he is a 
minor) on the consent of his guardian, in which there 
-is no legai impediment, and no condition requisite to 
its completion but such consent. 
Of an im 7 An imperfect sale is that which takes effect on 
aca st 3 the legal defect being cured by such seizin. 
of a void 8. A void sale is that which can never take effect 3 
cc in which the articles opposed to each other, or one of 
them, not bearing any legal value, the contract is 
nude. 
sina? 9. The consideration may consist of whatever, 4 
articles, bearing a legal value, the seller and pur- 
chaser may agree upon; and property may be sold 
for prime cost, or for more, or for less than prime 
cost. ce ’ 
tis "10. Tt is requisite that there should be two parties 
to every contract of sale, except where the seller and 
purchaser employ the same agent, or where a father: 
or a guardian makes a sale on behalf of a minor, ‘or, 
where a slave purchases his own freedom by permis- 
sion of his master. 
Who my 11. It is sufficient that the parties have a sense 
vee of the obligation they contract ; and a minor, with 
the consent of his guardian, or a lunatic in his lucid 
intervals, may be contracting parties. : 
“postponing =12. In a cdmmutation of -goods for goods, or of 
a money for money, it is illegal to stipulate for a future 


* Bseeption, period of délivery ; but in &% commutation of money 
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for goods or of goods for money, such stipulation is * 
, authorised. * 


_~ 13. It is essential to the validity of every contract, Certainty ro. 
of sale, that the subject, of it and the consideration “** 
should be so determinate as to “admit of ao future 
contention regarding the meaning of the contracting 
parties. ‘ 

14. It is also essential that the subject of the com _ Other wBqui. 

7 * é. site conditions, 

“tract should be in actual existence at the period of 
making the contract, or that it should be susceptible 
of delivery, either immediately or at some future de- 
finite period. 


15. Ina commutation of money for money, or of witanality 
goods for goods, if the articles opposed to éach other 
sare of the nature of similars, equality in’ point of 
"quantity is an essential condition, : 
16. It is unlayful to stipulate for any extraneous ailegal cons 
condition, involving an advantage to either party, or 
any uncertainty which might lead to future litigation ; 
but if the extraneous condition be actually performed, Exception, 
or the uncertainty removed, the contract will stand 
7good. : 
17. Tt is lawful to stipulate for sar option of Of eption, 
dissolving the contract 3 but the term stipulated 
should not: exceed three days. . , 
~ 18. When payment is deferred to a ‘future period, 7evmenthow 
it must be determinate and cannot be suspended op 
an event, the time of the occurrenée of which ig 
uncertain, though its occurrence be inevitable. F, or 
instance, it is not lawfuh to suspend payment until 
"the wind shall blow, or until it ‘shall rain, nor is it - 
43-44 
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- Jawful, even though the uncertainty be so inconsider- 
able-as almost to amount to,a fixed term 3 for instance, 
sit is not lawful to suspend payment until the sowing’ 
or reaping time. | , 
ate of 8 19. Ht is not lawful to sell property in exchange 
for a debt due from a third person, though it is for a 
debt due from the seller. 

Rigle of 20. A resale of personal property cannot be made 

payonsl Pr by the purchaser, until the property shall actually” 
have come into his possession. 

Warrantyim- 21, A warranty as to freedom from defect and 
blemish, is implied in every contract of sale. 

Where the 22. Where the property sold differs, either with 

Foro the respect to quantity or quality, from what the seller 

lescription, r. a 
had described it, the purchaser is at liberty to recede 
from the contract. 

Sale of land. 23. By the gale of land nothing thereon, which 
is of a transitory nature, passes. Thus the fruit ona 
tvee belongs to the seller, though the tree itself, being 
a fixture, appertains to the purchaser of the land. 

— , Remonsbilt 24. Where an option of dissolving the contract, 
option. has been stipulated by the purchaser, and the proper~ 
ty sold is injured or destroyed in his possession, he is 
responsible for the price, agreed upon ; but where the 
stipulation -was on the pari of the seller, the purchaser 
is responsible'for the value only of the property. 
Option how _ 25. But the condition of option is annulled by 
7 tanlets the purchaser’s exercising any ‘act of ownership, 
such as to take the property out of statu quo. 
Option to 26. Where the property: has not been seen by the 
purchasers of - 
neon proper ee nor a sample, (where a sample suffices, ) 


r - 
* ne 
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he is at liberty to recede from the contract, provided 
he may nat have exercised any act of ownership ; if 
upon seeing the property it does not suit his expecta- 
tion, even though no option may have been stipulated. 

27. But though the property have not been seen 
by the seller, he is not at libexty to recede from the 
contract (except in a sale of goods for goods) where 
no option was stipulated. : 

28. A purchaser who may not have agreed~to 


Exception, 


No option to 


sellers, 


Exception. 


° 
Optich on 


discovering’ ’ a 


take the property with all its faults, is at liberty to defect, 


return it to the seller on the discovery of a defect, of 
which he was not aware at the time ofthe purchase, 


unless, while in the hands of the purchaser, it receiv- Exception, 
- ed a further blemish ; in which case he is only enti- s 

tled to compensation. a 

29. Butifthe purchaser have sold such faulty ar- Rule incase ° 
ticle to a third person, he cannot exact compensation “7* - 
from the originht seller ; unless, by-having made an 
addition to the article prior to the sale, he was Pre- Exception. 
cluded from returning it to the original seller. 

30. In a case where articles are sold, and are esos in 


Bry : hich restitu. 
found on examination to be faulty, complete restitu- (oe 78 
. 


tion of the price may be demanded from the seller, 
even though they have been destroyed ‘in the act of 


trial, if the purshaser had not derived any benefit ana com. 
from them ; but if the purchaser had made beneficial "ton omy. 
use of the faulty articles, he is only ‘entitled to pro- 
portional compensation. 7 

31. If a person sell an article which he had pur- The fat 


chased, and be compelled to receive back such article P 


and to refund the purthase money, the is entitled to 
29 45-46 
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thé same remedy against the original en if the de- 
‘fect be of an inherent nature. «" 

32.° Ifa purchaser, after becoming aware of a de- 
fect in the article purchased, make use of the article 
or attempt to remove the defect, he shall have no re- 
medy agairist the seller, (unless there may have been 
some special clause in the contract) ; such act on his 
part implying acquiescence. 

33. It is a general rule, that if the articles sold 
are of such a nature as not easily to admit of separation 
or division without injury, and part of them, subse- 
queutly to the purchase, be discovered to be defec- 
tive, or to be the property of a third person, it is not 
competent to the purchaser to keep a part and to re- | 
turn a part, demanding a proportional restitution of 
the price for the part returned. ‘In this case he must 
either keep the whole, demanding compensation for 
the proportion thet is defective, “orthe must return 
the whole, demanding complete restitution of the 
price. It is otherwise where the several parts may 
be separated without injury. 

34. The practices of forestalling, regrating, and 
engrossing, and of sclling on Friday, after the hour 
of prayer, aré all prohibited, though they are valid, 
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OF S§OOFAA, OR PRE-EMPTYON. . 
CHAPTER IV. . 
OF SHOOFA‘A, OR PRE-EMPTION, 


1. Shoofaa, or the right of pre-emption, is definedto 
be a power of possessing property which has been sold, 
by paying a sum equal to that paid by the purchaser, 

2. The right of pre-emption takes effect with re- 
gard to property sold, or parted with by’ some means 
equivalent to safe, but not with regard to propéfty 
the possession of which has been transferred by gift, 
or by will, or by inheritance ; unless the gift was 
made for a consideration, and the congideration.was 
expressly stipulated ; but pre-emption cannot be 
claimed where the donor has received a consideration 
for his gift, such consideration not having been ex- 
pressly stipulated. * 

3. The right of pre-emption takes effect with re- 
gard to property, whether divigible or indivisible ; 
but it does not apply to moveable property, and it 
cannot take effect until after the sale is completa, as 
far as the interest of the seller is concerned. 

4. The right of pre-emption may be claimed by 
all descriptions of persons. There is’no distinction 
made on account of difference of religion. 

5. All rights and priwileges which belong to ‘an 
ordinary purchager, belohg equally to, purchaser 
under the right of pre-emption. > 

6. The following persons may claim the right of 
pre-cmption in the ardér enumerattd : a partner in 
the property sold, a participator in its appendages, 


< e 
and anecighbour, | + . 
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fone ieuy 7 It is necessary that the person claiming this 
obuerved: tight, should declare his intention of becoming the 
purchaser, immediately on hearing of the sale, and 
that he should, with the least practicable delay, make 
affirmation, by witness, of such his intention, either 
in the presence of the seller, or of the purchaser, or 
on the premises, 

pocitimsrhen 8. The above preliminary conditions being fulfilled, 
je the“claimant of pre-emption is at liberty at any subse- 
quent period to prefer his claim toa court of justice.* 
Rights ofthe 9. The first purchaser has a right to retain the 
Sniperciaser Droperty until he has received the purchase money 
from the claimant by pre-emption, and so also the seller 

in a case where delivery may not have been made. 
Rules whore 10. Where an intermediate purchaser has made 


he 'aee’ any improvements to the property, the claimant by 


o alterati : . * : 
Wile in’ the pre-emption must either pay for their value, or cause 


tie tit pos them to be remowed ; and where thie property may 
chaser. . * . 
have been deteriorated by the act of the intermedi- 
ate purchaser, he (the claimant) may insist on a pro- 


portional abatement of the price ; but where the de- 





“Much difference of opinion prevails as to this point. It seems - 
equitable that there should be some limitation of time to bar a claim of 
this nature; oth¢;wise a purchaser may bo kept in a continual state of 
suspense, Ziffer and Mahomed are, of opinion, (and such also is the 
doctrine according to one tradition ofA boo Yoosuf,) that if the claimant 
causelessly “neglece to advance his claim for a period excecding pne 
month, such delay shall amount to a defeasance of his right ; but accord- 
ing to Aboo Huneefa, and another tradition of Aboo Yoosuf, there is no 
limitation as to time. Fhis doctrine is maintained in the Fulawai Aulum- 
geeree, in the Moheetoo Suruk*hsee, and in the Hedaya ; and it seems to be 
the most authentic, and generally prevalent opinion. But the compiler 
of the Futawai Autumgeerce admits thats decisions are given both ways. 
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terioration has taken place without the instrumienta- 
lity of the internfediate purchaser, the claimant by 
pre-emption must either pay the whole priée, or tre: 
sign his claim altogether. 

11. But a claimant by pre- emption having ob- 
tained possession of, and made improvements to pro- 
perty, is not entitled to compensation for such im- 
provements, if jt should afterwards appear that the 
property belonged to a third person. He will, in 
this case, recover the price from the seller or from 
the intermediate purchaser, (if possession had been 
given, ) and he is at liberty toremove his improvements. 

12. Where there is a dispute between the claim- 
ant by pre-emption and the purchaser, as to the price 
paid, and neither party have evidence, the assertion, 
on oath, of the purchaser must be credited ; 3 but 
where both parties have evidence, that of the claim- 
ant by pre-emption should be recdived in preference. 

13. There are many legal devices by which the 
right of pre-emption may be defeated. For instance, 
where a man fears that his neighbour may advance 
such a claim, he can sell all his pwperty, with the 
exception of that part immediately bordering on his 
neighbour’s, and where he is apprehensive of the 
claim being advanced by a partner, he may, in the 
frrst instance, agree with the purckastr for some ex- 
orbitant nominal price, and afterwards commute that 
price for something of an inferioy value ; when if a 


claimant by pre-emption appear,she must pay the. 


price first stipulated, without reference to the sub- 


sequent commutation. . 
4 8-49 


na 
on 


Rules where 
the property 
has been im- 

proved by. -the 
Claimant by 
pre: spptio Dy 
it appear 
has belong to a 
third person, 


Where thera 
isa dispute as 
to the price 
paid, . 


Legal — de. 
vices by which 
a claim of pre: 
emption may 
bo evaded, 


'*. 5G.- . MAHOMEDAN LAW. CHAPTER Y. 
, CH TER Me 
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‘Definition of 1. A sift is-defined fo be the conferring of pre 
a perty without a consideration.” 

_Bwsentialcon. 2. Acceptance and seizin, on the part of the donee, 
ionsof are as necessary as relinquishment on the part of the 
> donor. : 

‘Camot -bo 38. A gift cannot be made to depend on a contin- 
Tibet in futuro, gency, nor can it be referred to take effect at any - 

future definite period. 

Doliveryand 4. “ It is requisite that a gift should be accompani- 
wa" ™™ ed by delivery of possession, and that seizin should 

take effect immediately, or, if at a subsequent. period, 
by desire of the donor. 

ame molting 5 A gift cannot be made of any thing to be pro-.’ 
aotbally exist. duced in futuro ; although the means of its production 
| ing at thetime. . ‘ y i 

may be in the possegsion of the donee. The subject 
of the gift must be actually in existence at the time.” 
of thé donation. 

An Pe 6. The gift of property which is undivided, and 
Spec git eos ; mixed with other property, admitting at the same 
Peiy not walla. time of division or separation, is null and void, un- 

less it be defined * previously to delivery ; for delivery 
of the gift cannot in that case bé made without in- 
cluding semetking which forms no part of the gift. 

“Rulesincsse 7. In the case of a gift made to two or more do- 
wos nees, the interesf of each donee niust be defined, 

*  gither at the time of making the gift, or on delivery. 

A it must 8. A gift cannot be implied. It must be express 


be oxprost, a 
mutbeenare aid unequivocal, and the intention of the donor must 
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ange Dyin 
thing given, and the gift is null and void where he ; 
continues td exercise an'y act of ownership overit, ~ Pe 

9. The cases of a house given toa husband bya Exceptions, 
wife, and of property given by a father to his minor 
child, form exceptions to the above tule, * Oo 

10. Formal delivery and seizin aré not necessary ie aS 
in the case of a gift to a trustee, having the custody , 
of the article given, nor in the case of a gift toa mi- - 
nor. The seizin of the guardian in the latter case is . 
sufficient. . 

11. A gift on a death-bed is viewed in the light ao Rit, om 8 
of a legacy, and cannot take effect for more than Be OS 
third of the property ; consequently no, person can 
make « gift of any part of his property on his death- 
bed to one of his Reirs, it not being lawful for one 
heir to take a le ‘acy without the consent of the rest, 

12, A donee is at liberty to neswme his gift, ex-: Resumption 
cept in the following instances : Aiimlestble 

13. A gift cannot be resumed where the donee is Ryeept in 
a relation, nor where any thing has been received in 
return, nor where it has received any accession, nor 
where it has come into the possession of a second 
donee, or into that of the heirs of the fitst. ~ | 

14. Besides the ordinary species of gift, the. law Two peonli 
enumerates two ‘contract’ under the head of gifts, ene 
which however more nearly resemble exchange or sale. 


be demonstrated -by his entire relitiquishment. of the, nguished ; 


. They are technigally termed Hiba bil Jwuz, mutual 


gift, or gift for a consideration, and Wiba ba shurt ool * 

: . * nS O icy ae 

Lwuz, gift on stipulation, or on promise of a consi- 
e 


- deration. ae e : 


e © yy, 
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Oi Bia bt 15. Hiba vil Iwuz is said to resemble a sale in 
all its properties ; the same conditions attach to it, 
and the mutual seizin of the donces is not, in oH 
euses, necessary. “s i 

of Hita ta «16. Aiba ba shuri ool Twuz, on the other hand, is 
shurt ool tuw td to resemble a sale inthe first stage only; that is, 
before the consideration for which the gift is made has 

. heen received, and the seizin of the-donor and donee 

is therefore a requisite condition. 


OF WILLS. 


CHAPTER VI. 


OF WILLS. 


1. There is no preference’shpwn toa written over 
& nuncupative will, and they gre entitled to equal 
weight, whether the property which is the subject of 
the will be real or personal. 3 

2. Legacies cannot be made to a larger amount 
than one-third of the testator’s estate, without the 
consent of the heirs. 

3. A legacy cannot be left to one of the heirs with- 
out the consent of the rest. . ; 

4, There is this difference between the property 
which is the subject of inheritance and that which is 
the subject of legacy. The former becomes the pro- 
perty of the heiy by the mere operation of law; the 
latter does not become the property of the legatee un- 
til his consent shall have been obtained either ex- 
presaly or impliedly. . 

5. The payment of legacies to a legal amount 
precedes the satisfastion of claims of inheritance. 

6. All the debts due by the testator must be liqui- 
' dated before the legacies can be claimed? , 

7. An acknowledgment of debt in favour of an 
- heir on a death-Bed resembles a legacy jinasrpuch asit 
does not avail for more than a third of the estiite. 

8. Itis not necessary that the subject of the legacy 
should exist at the time of the execution of the will. 
It is sufficient for its validity that if should be in ex- 


istence at the timesof the death of the festator. . 
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provision! = 9. The general validity of a will is not affected by 
its containing illegal provisions, -but it will be carried 
‘ into execution as far as it may be consistent with law. . 
renpecial rule -10, A person not being an heir at the time of the 
gateos, execution of the will,-but becoming one previously to 
the testator’s death, cannot take the legacy left to him 
by such will; but a person being an heir at the time 
of the execution, and becoming exaluded previously 

f to the testator’s death, can take the legacy left to him 
by such will. 

A legacy 11. Ifa man bequeath property to one person, 
aby inplioes and subsequently make a bequest of the same pro- 
aa perty to another individual, the first bequest is an- 

nulled; so also if he sell or give the legacy to any — 
other individual; even though it may have reverted 
to his possession before his death, as these acts amount 
‘ to a retractation of the legacy. : 
of ile incase = 12. Where a-testator bequeaths niore than he le- - 
legacies, gally can to several legatees, and the heirs refuse to 
confirm his disposition, 2 proportionate abatement must 
be made in all the legacies. : 
meio ait 13. Where a legacy is left to -an individual, and 
to the same Subsequently a larger legacy to tlie same individual, 
re the larger legécy will take effect ; but where the larger 
legacy was prior to the smaller one, the latter only. will 
take effegt. - % os te 
And of the 14.» A legacy being left to two persons indiscrimi: 
same legacy to 
iwo individa- nately, if one of them die before the legacy is pay- 
¢ able, the whole ‘will go to the survivor ; but if half 
was left to each of them, the survivor will get only 
half, and the“ refnaining moitty will devolve on the 
54-55. 2 
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heirs ; so also in the case of an heir and a stranger 
being left joint legatees. ‘ 
: 15. Where there is no executor appointed, the 

father or the grandfather may act as executor, orin 
their default their executors’ . 

16. A Mahomedan should not appoint a person 
of a different persuasion to de his executor, and 
-such appointment is liable to be annulléd by the rul- 
ing power. 

17. Executors having once accepted cannot subse- 
quently decline the trust. 

18. Where there are two executors, it is not com- 
petent to one of them to act singly, except in cases of 
- necessity, and where benefit to the estate must cer- 
tainly accrue. 3 
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; CHAPTER VIL 


: OF MARRIAGE, DOWER, DIVORCE, 
AND PARENTAGE, 


e 


| Definition of 1, Marriage is d@fined to be a contract founded 

mums". on the intention of legalizing generation. 

Essentials of = 2, Proposal and consent are essential to a con- 
tract of marriage. 

Conditions of. 3. The conditions are discretion, puberty, and 
freedom of the contracting parties. In the absence 
of the first condition, the contract is void ab initio ; 
for a marriage cannot be contracted by an infant 
without diseretion, nor by a lunatic. In the absence 
of the two latter conditions, the contract is voidable ; 
for the validity of marriages contracted by discreet 
minors, or slaves, fs suspensive on the consent of 
their guardians or masters. It is alsoa condition, 
that “there should be no legal incapacity on the part 
of the woman ; that each party should know the 
agreement of the other ; that there should be witness- 
es to the contract»; and that the proposal and accep- 
tance should Be thade at the same time and place. 

Competency 4, There are only four ‘requisites to the compe- 

of witnesses to, fe . 
tency of «witntsges to a marriage contract ; namely, 
freedom, discretion, puberty and profession of the 
Moosulmaun faith, . . : 

Special rules 5. Objections as to character’and relation, do not 

regarding : ° 7 . 

them, apply to witngsses in a contract of marriage, as they - 
do in other contrdcts. . "oe 
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6. A proposal may be made by means of agency, per Topgenl may 


7 made by a: 


or by letter ; provided there are witnesses to the ré- gency, or by 
ceipt of the message or letter, and to the consent on * 
the part of the person to whom it was addressed. « * 

7. The effect of a eontract,of marriage is to lega- Effect of the 
lize the mutual enjoyment of the parties ;‘to place the igs 
wife under the dominion of the husband 3 to confer 
on her the right of dower, maintenance* and habita- 
tion ; to create, between the parties, prohibited degrees 
of relation and reciprocal rights of inheritance ; to en- 
force equality of behaviour towards all his wives on 
the part of the husband, and obedience on the part of 
the wife, and to invest the husband with a power of 
correction in cases of disobedience. * 

8. A free-man may have four wives, but a slave winumbor of 
can have two only.* 

9. A man,may not marry his mother, nor his Ppt 
grandmother, nor his mother-in-law, not his step-mo- ‘lations, 
ther, nor his step-grandmother, nor his daughter, 
nor his granddaughter, nor his daughter-in-law, nor 
his granddaughter-in-law, nor his step-daughter, nor 
his sister, nor his foster-sister, nor his niece, nor his 
aunt, nor his nurse. 7 . . 

10. Nor is it lawful for a manjobe married at Additional 
the same time to any two women who stand in such 
a degree of relation to ‘each other, as, that, if one of 

s 
eee 
° The right of a wife to maintenance is expressly recognized 380 
much so, that if the husband be absent and heve not made any provi- 


sion for his wife, the law will cause it to be made out of his property ; 


and in case of divorce, the wife is entitled to maintenance during the 


period of her probation,, °* . * . 
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them had been a male, they could not have inter- 
married. es 2 

Of froomen LI. ~Marriage cannot be contracted with a person ~ 
andseves, who is the slave of the party, but the union of a free- 

man with a slave, not being his property, with the 
consent of the master of such slave, is admissible ; 
provided he be not already married to a free-woman. 
aoe the reli 12. Christians, Jews, and persons of other re- 
partion, ligions, believing in one God, may be espoused by 
Mahomedans. 

Pia gg 13. Marriage will be presumed, in a case of prov- 
ed continual cohabitation, without the testimony of 
witnesses ; but the presence of witnesses is neverthe- 
less requisite at all nuptials. = 

Capncity to 14, A woman, having attained the age of puberty, ' 
sont may contract herself in marriage with whomsoever 
she pleases ; and her guardian has no right to inter- 
fere if the match -berequal. oe ns 

Right of 15. If the match be unequal, the guardians have 
mardons-  w-xight to interfere with a view to set it aside. 

Where anine 16, A female, not having attained the age of pu- 
fant contracts, * . 
<= berty, cannot lawfully contract herself in marriage 

without the consept of her guardians, and the validi- 
ty of the cofitract entirely depends upon such con- 
sent. ¢ : 

Limitation, 17. But in both the preceding cages the guardian 

should interfere before the birth of issue. 

wseontract 18. A contract of marriage entered into by a father 

bk by the or grandfather, on behalf of ax infant, is valid and 

sh binding, and the infant has not the option of annulling 
it on attaining maturity ; but if entered into by any 
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other guardian, the infant so contracted may ‘dissolve 
the marriage on coming of age, provided that such 


delay does not take place as may be construed into «. 


acquiescence, . 

19. Where there is no pagernal guardian, the ma- 
ternal kindred may dispose of an infant inmarriage ; 
and in defaiilt of maféfnal guardians the government 
may supply their place. . 

20, A necessary concomitant of a contract of mar- 
riage is dower, the maximum of which is not fixed, 
but the minimum is ten dirms,* and it becomes due 
on the consummation of the marriage (though it is 
usual to stipulate for delay as to the payment of a 
_ part) or on the death of either party, or on divorce, 

21. Where no amount of dower has betn specified, 
the woman is entitked to receive a sum equal to the 
average’ pate: of dower granted to the females of her 
father’ s.degeriby’ 

22. _ Where it may not have been expressed whe- 
ther the payment of the dower is to be prompt or defer- 


red, it must be held that the whole is due on demand. | 


23. It is a rule that whatsoever is prohibited by 
reason of consanguinity is prohibited* by reason of 
fosterage ; but as far as marriage is gongerned, there 
are one or two exceptions to this rule; for tn- 
stance a man may marry his sister’s foster-mother, or 
his foster-sister’s mother, or his fosterson’s sister, or 


his foster-brother’s sister. 
: ~ 7 
® The value of the dirm if very uncertain. Tgn dirms according to 
one account make about six shillings and eight pence sterling. See 
Note to Hamilton's translation 6% the Hidaya, page 182, volume, 
eo. 58-59 
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24, A husband may divorce his wife without any 
misbehaviour on her part, or without-assigning any 
cause ; but before the divorce becomes irreversible, 
according to the more approved doctrine, it must be 
repeated three times, and between each time the pe- 
riod of one month must have intervened ; and in the 
interval he may take her back either in an express or 


implied manrer. 
25. A-husband cannot again cohebit with his wife 


who has been three times irreversibly divorced, until © 
after she shall have been married to some other indi- 
vidual and separated from him either by death or di- 
vorce ; but this is not necessary to a re-union, if she 
have been separated by only one or two divorces. 

26. If a husband divorce his wife on his death- 
bed, she is‘nevertheless entitled to inherit, if he died 
before the expiration of the term (four months and 
ten days) of probation, which she is bound to under- 
go before contracting a second marriage. 

27. A vow of abstinence made by a husband, and 
maintained inviolate for a period of four months, 
amounts to an irreversible divorce.* 

28. A wife is at liberty, with her husband’s con- - 
sent, to purchasé from liim her freedom from the 
bonds of marriage. : 

29. Another mode of separation is by the hus- 
band’s making -oath, accompanied by an imprecation 





© There is recognized a species of reversible divorce, which is effect- 
ed by the husband eomparing his wife to any member of his mother, 
or some other relation prohibited to hini, which must be expiated by 
emancipating a slave, by alms, or by fasting. This divorce ia techni- 
-eally termed Zihar.—idaya, book iv.svhap, ix. 
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as to his wife’s infidelity, and if he in the sathe man- 
ner deny the parentage of the child of which she ig 
then pregnant, it will be bastardised. 

30. Established impotency is Also a ground for eyOk impotens 

arene, 2 * Ye 

admitting a claim to separation on the part of the 
wife. : : é 

31. A child bore six mortths after marriage is Rates rela- 

‘ tive to paren. 


considered to all intents and purposes the offspring tage. 


of the husband ; s@ also a child born within two years 
after the death of the husband or after divorce, 
32. The first born child of a man’s female slave 


Relative to 


the children of. 


is considered his offspring, provided he claim the « 
parentage, but not otherwise ; but if after hia having 
claimed the parentage of one, the same woman bear 
another child to him, the parentage of that other will 
be established withoyt any claim on his part. 

33. If a man acknowledge another to be his son, 


female slave, 


we 
ledgment of 


and there be ndthing which obviously renders it im- Parentage, © 


possible that tuch relation shotld exist between 
them, the parentage will be established. 


. 
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CHAPTER VHT. 


OF GUARDIANS AND MINORITY. 


“1, All persons, whether male or female, are con- 
sidered minors until-after the expiration of the six- 
teenth year, unless symptoms of puberty appear at 
an earlier period. 

2. There is a sub-division of thastate of minority, 
though not so minute as in the Civil Law, the term 
minor being used indiseriminately to signify all per- 
sons under the age of puberty ; but the term Subge is 
applied to persons in a state of infancy, and the term 
Moorahig to those who have nearly attained puber- 
ty.* - 

‘8. Miners have not different privileges at differ- 
ent stages of their minority, as in the English law. 








© “The great distinction therefore was into majors and minors ; but 
minors were again sub-divided into Puberes and Impuberes ; and Impu- 
beres again underwent a sub-division into Infuntes and Impuberes.”— 
Sumniary of Taylor's Roman Law, page 124. In the Mahomedan Law 
a person after attaining majority is termed Shab till the age-of thirty. 
four years ; he is termed Kohul until the age of fifty-one, and Sheikh for 
the remainder of his life. 

+ The ages of male-and female are different for different purposes. 
A male at twelvd ytars old may take the oath of allegiance ; at four- 
teen’ i is at years of discretion, and therefore may consent or disagree to 
marriage, may choose his guardian, and, ‘if his discretion be actually 
proved, mey mal: his testament of his personal estate ; at. seventeen 
may be an executor, and at twenty-one is at his own disposal, and may 
alien his lands, goods and chattels. A female also at seven yeara of 
age may be betrothed @ given in marriage ; at nine is entitled to dower ; 
at twelve is at years pf maturity, and therefore may consent or dis- 
agree to marriage, and, if proved tohave sufficient discretion, may be- 
aueath her persorfal gstate ; at fourtec? is at years of legal discretion, 
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4. Guardians are either natural or testamentary. 
5. They are also near and remote. Of the formey 
description are fathets and paternal grandfathers and 


~ their executors and the executors of such exécutors. 


Of the latter description arg the more distant pater- 
nal kindred, and their'guardiahship extends only to 
matters connected with the education and marriage 
of their wards. : 

6. The former description of guardians answers 
to the term of curator in the Civil Law, and of mana- 
ger in the Bengal Code of Regulations ; having pow- 
er over the property of the minor for purposes bene- 
ficial to him, and in their default this power does not 
vest in the remote guardians, but devolves on the 


~ ruling authority. . 


7. Maternal relations are the lowest* species of 
guardians, as their right of guardianship for the pur- 
poses of education and marriage takes effect, only 
where there may be no paternal Kindred nor mother. 

8. Mothers have the right (and widows durante 


viduitate) to the custody of their sons until they at- 3 


tain the age of seven years, and of their daughters un- 
til they attain the age of puberty. , 
9. The mother’s right-is forfeited by marrying a 
stranger, but reverts on her again becdming a widew, 
10. The paternal relations succeed to the right of 


* guardianship, for the purposes of edugation and mar- 


Commentaries, vol. i., page 463% 


riage, in proportion to the proximity of their claims 
to inherit the estate of the minor. ‘a . 





and may choose a guardian 3 at seventeen mag be execuirix j and at 
twenty-one may dishose of herself and her lands.— See Blackstone's 
a 
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il. ‘Necessary debts contracted by any guardian 
for the support or education of his ward, must be dis- 
charged by him on his coming of age. , 

12. Aminor is not competent sui juris to contract 
marriage, to pass a divorce, to manumit a slave, to 
make a losn, or contract a debt, or to engage in any 
other transaction of a nature not manifestly for his 
benefit, without the consent of his guardian. 

13. But he may receive a gift, or do any other 
act which is manifestly for his benefit. : 


14, A guardian is not at liberty to sell the im- 
moveable property of his ward, except under seven 
circumstances, viz. Ist, where he can obtain double 
its value ; 2ndly, where the minor has no other pro- ~ 
perty, and the sale of it is abgolutely necessary to 
his maintenance ; 8rdly, where the late incumbent 
died in debt which cannot be liquidated but by the 
sale of such property ; 4thly, where’ there are some 
general provisions in the will which cannot be car- 
ried into effect without such sale ; 5thly, where the 
produce of the property is not sufficient to defray the 
expences of keeping it ; 6thly, where the property - 
may be in dangér of being destroyed ; 7thly, where 
it ‘nas been usurped, and the guardian has reason to 
fear that there is no chance, of fair restitution. 


15. Every Contract entered into by a near guar- ; 
diay on behalf and for the benefit of the minor, and 
every contract “entered into by a minor with the 
advice and consent of his near guardjan, as far as re- 
gards his pérsenal property, is valid and binding 
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upon him ; provided there be no circumvention, Or Exception. 
fraud on the face of ait. . 
16. Minors are civilly responsible for any, inten- eyhgivonsibili- 

tional damage or injury done by them to the propey- 

ty or interests of others ; thpugh they are not liable 

in criminal matters to retaliation or to the ultimum 
supplicium, but they are liable’to discretionary chas- 

tisement and correction, . 
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MAHOMEDAN LAW. CHAPTER IX. 


CHAPTER IX. 
OF SLAVERY. - 


“1. There are only ;two descriptions of persons 
recognized, as slaves under the Mahomedan Law. 
First, infidels made-eaptive during war ; and, second- 
ly, their desgendants. These persons are subjects of' 


_ inheritancé, and of all kinds of contacts, in the same, 


manne#.as ather property. 

2, The general state of bondage is sub-divided 
into, two classes, and slavery may be either entire or 
qualified, according to circumstances. 

3. Qualified slaves are of three descriptions : the > 
Mookatib, the Moodubbir, and the Oom-i-wulud. 

4. A Mookatid slave is he between whom and his: 
master there may have been an agreement for This 
ransom, on the condition of his paying a certain 
sum of money, either immediately, or at some future 
period, or by instalments. 

5. If he fulfil the condition he will become free ; 
otherwise he will revert to his former unqualified 
state of bondage. In the mean time his master parte-¢ 
with the possession of, but not with the property 
in*him. He is not however in the interval a fit sub- 
ject of sale, gift, pledge or hire. ny 

6. A Moodubbir slave is he to whom his master has 
promised post-ob:t emancipation—such promise how- i 
ever may be nfade absolutely, or with limitation ; 
in other words; the freedom of the slave may be- 
amade to depend, generally omthe death of his master, 
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“whenever that event may happen ; or it may he made 
conditionally, to depend on the occurrence of the 
event within a specified period. a 
7. This description of slave is not a fit subject of titles rele. 
sale or gift, but labour may he exacted from him, 
and he may be let out to hiré, and in the case of a 
famale she may be given in fharriage; Where the 
~ promise was made absolutely, the slave becomes free 
on the death of the master, whenever that event may 
happen ; and, where made conditionally, if his death 
_ occurred within the period specified. 2 ; 
8. The general law of logeeies and, debts is appli- to Exceptions 
cable to this description of slaves, they being. conai- general ruler 
“dered ag much the right of the heirs as any other 
" description of property : consequently they can only 
| be emancipated to .the ‘extent of one-third of the 
“value of their persons, where the master leaves no 
other property ; and they must. perform emanicipa- 
tory labour for’ the benefit of the hetrs to the extent 
- of the other two-thirds ; and where the master dies 
insolvent, they do not become free until, for ‘the 
“benefit of the deceased’s creditors, they have earned 
‘by their labour, property to the full amount of their 
~ ‘value. ' 


z 


. 
“e 


9. An Oom-i-wulud is a female slave who has onmon 

* borne a child or children to her master. . aa 
_ 10. The law is the same regardihg this descrip- sie Pelee 
“thon of slave as régarding the Moodubbir, with this 
difference in her favor, ‘that she is Smancipated un- 
conditionally on the death of her thaster ; whether 
he may or may not have left other asget, or whether. 
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he may have died in a state of insolvency or other- 
rvise. But it should be observed that the parentage 
of the children of such slave is not established in her _ 
master unless he acknowledge the first born. 

11. Slaves labour under almost every species of 
legal incapacity. They cannot marry without the 
consent of their masters. Their evidence is not ad- 
missible nor-their acknowledgments (unless they are 
licensed,) in matters relating to preperty. They are 
not’ generally eligible to fill any civil office in the 
state, nor can they be executors, sureties or guar- 
dians (unless to the minor children of their master 
by special appointment) nor are they competent to 
make a gift or sale, nor to inherit or bequeath pro« 
perty. 

12. But, as some counterpoise to these disquali- 
fications, they are exempted from many of the obli- 
gations of freedom. They are not liable to be sued 
except in the presence of their masters ; they are not 
subject ‘to the payment of taxes, and they cannot be 
imprisoned ‘for debt. In criminal matters the indul- 
genves extended to them are more numerous. 

13. Any Gescription of slave however may be 
licensed, either for a particular purpose or generally 
for commercial transactions ; in which case they are 
allowed to act,to the extent of their license. . 

14. Masters® may compel their slaves to marry. 
Ungualified ‘slaves may be sold to make good their. - 
wives’ dower afd maintenance, and qualified slaves. 
may be compelled to ‘labour ‘for the same purposes. 
-A cman -cannot garry a female slave, so-long as he 
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has a free wife ; nor can he under any circumstances 
- marry his own slaye girl, nor can a slave marry hi, 
mistress. : 

‘15. Persons-who stand reciprotally related with- Slavery” of 
in the prohibited degrees cannot be the slaves “of Hibnea? Pt 
each other. ‘ = : 

16. Where issue has beert begotten between the ot the ieee 
male slave of one person and the female slave of 
another, the maxim of partus sequitur ventrem applies, , , 
and the former has no legal title to the children so 
begotten. ; 

17. It is a question how far the sale of a man’s Question as 
own person is lawfulewhen reduced to extreme ne- sali "tiimgelf 
cessity. It is declared justifiable in the Mohect- a 
o0-surukhsee, a work of unexceptionabke authority. 

But while deference is paid to that authority, by 
admitting the yalidity of the sale, it is nevertheless 
universally contended that the contract should be 
cancelled on the application of th8 slave, and that he 
should be compelled by his labour to refund the 
value of what he had received from his purchaser. eer s 

18. It is admitted however by all authorities that of servitude, «. 
® person may hire himself for any time, even though we 
‘it amount to servitude for life ; but minors a0 hired 


may annul the contract on attaining majority. « 
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CHAPTER X. 
_ OF ENDOWMENTS. 


1, An endowment signifies the appropriation of 
of property, to the service of God ; when the right of 
the appropriator becofnes divested, and the profits of 
the property, so appropriated are devoted to the be- 
nefit of mankind. * 

2. An endowment is not a fit subject of sale, 
gift or inheritance ; and if the appropriation be made 
in extremis, it takes effect only to the extent of a 
third of the property of the appropriator. Undefin- 
ed property is a fit subject of endowment. 

‘8. Endowed property may be sold by judicial 
authority, when the sale may be absolutely necessary 
to defray the expense of repairing its edifices or other 
indispénsable purpose, and where the object cannot 
be attained by farniing or other temporary expedient. 

4.° Incase of the grant of an endowment to an in- 
dividual with reversion to the poor, it is not neces- 
sary that the grantees specified shall be in existence 
at the time. -For instance, if the grant be made in — 
the name of the ‘children of A with reversion to the 
podr, and-A should prove to have no children, the 
grant will nevertheless be valid, and the profits ofthe 
endowmént willbe distributed among the poor. 

5. The ruling power cannot remove the superin- ~ 
tendent of an endowment appointed t by the appropria- 
® tor, unless on proof -of misconduct ; or can the ap- 


propriator himself remove sugh person, unless the li- 
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berty of doing so may have been specially reversed to 
him ot the time of his making the appropriation. ©, 

6. Where the appropriator of an endowment may 
not have made any express provision as to who shall 
succeed to the office of supenntendent on the death of 
the person nominated “by himself, and he may not 
have left an executor, such sitperintendent may, on 
~ his death-bed, appoint his own successor, subject to 
the confirmation Df the ruling power. 

7. The specific property endowed cannot be ex- 
changed for other property, unless a stipulation to 
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or unless circumstances should render it impractica- 
ble to retain possession of the particular property, 
or unless manifest advantage be derivable from the 
exchange ; nor should endowed lands be farmed out 
on terms inferior to their value, nor for a longer period 
than three years, except when circumstances render 
such measure absolutely necessary” to the preserva- 
tion of the endowment. : ‘ 

8. The injunctions of the appropriator should be 
“ observed except in the following cases : If he stipu- 
late that the superintendent shall not be removed by 
the ruling authorities, such person is neyertheless re- 
moveable by them on proof of misconduct. If he'sti- 


pulate that the .appropriated lands shall not be let. 


out to farm for a longer period thansone year, and it 
be difficult to obtain a tenant for so short a period, 
or, by making a longer lease, it be*better calculated 
to promote the interests of the ebtabtishment, the rul- 

ing authorities are at Jiberty to act, without the con; 
i : 79 
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sent of the superintendent. If he stipulate that the 
excess of the profits be distributed among persons 
who beg for it in the mosque, it may mevertheless be , 
distributed in othér places and among the necessitous, 
though not beggars. EH he stipulate that daily ra- 
tions of faod be served ‘out to the necessitous, the 
allowance may nevertlieless be made in money. The 
ruling authorities have power to increase the salaries 
of the officers attached to the endowment, when they 
appear deserving of it, and the endowed property 
may be exchanged, when it may seem advantageous, 
by order of such authorities ; even though the appro- 
priator may have expressly stipulated against an ex- 
change. 
ery of bo 9. Where an appropriator appoints “two persons 
dents. joint superintendents, it is not competent to either of 
them to act separately ; but where he himself retains 
< a moiéty of the superintendence, associating another 
individual, he (the’ appropriator) is at liberty to act 
singly and of his own authority in his self-created 
capacity of joint superintendent. 
so roneral male = «10.. | Where an appropriation has been made by the 
for pyblic and 
private endow ruling power, from the funds of the public treasury, 
for pabhs Purposés, without any specific nomination, 
the*superintendence should _be entrusted to.some per- 
son most deserving in poiné of learning ; but in pri- 
vate appfopriatiens, with the exceptions above men- 
tioned, the injunctions of the founder should be ful- 
filled. . 
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CHAPTER XI. 
OF DEBTS AND SECURITIES. 


1. Heirs are answerable for the debts of their 
ancestors, as far as there are assets, : 

2. The payment of debts ackonwledged on 2 death- 
bed must be postponed until after the liquidation of 
those contracted tn health, unless it be notorious that 
the former were bond Jide contracted ; and a death- 
bed acknowledgment of a debt in favor of an heir is 
entirely null and void, unless the other heirs gdmit 
that it is due. 

3. If two persons jointly contract a debt and one 
of them die, the survivor will be held responsible for 
& moiety only of the debt ; unless there was an ex- 
press ‘stipulation that each should be liable for the 
whole amount: for the law presumes that each were 
equal participators in the profits of the loan, and that 
one should not be responsible for the share of advan- 
tage acquired by the other, 

4. Soalso where two persons are joint sureties for 
the payment of a debt, if one of them die, the sur- 
vivor will not be considered as surety for the whole 
debt ; unless there Was, an express stipulation that 
each should be surety for the whole, and that the one 
should be surety of the other, Ee 

5. It is different where two partners are engaged 
in traffic, contributing ‘the same mount in capital, 
and being equal in all respects, ‘in Which case the one 
partner is responsible-for all acts,dene and for all 
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debts contracted by-the other. But this is not the 
case with regard to other partnerships, in which cases 
a creditor of the concern cannot claim,the whole debt 
from any one of the partners severally, but must either 
come upon the whole collectively, or if he prefer his 
claim against any one individual partner, it must be 
only to the extent of his share. 

6. Necessary debts contracted by a guardian on 
account of his ward must be discharged by the latter 
on his coming of age. 

7 A general inhibition cannot be laid on a debtor 
to exclude him entirely from the management of his 
own affairs ; but he may be restrained from entering 
into such contracts as are manifestly injurious to his 
creditor. 

8. If a debtor, on being suad, acknowledge the 
debt, he must not be immediately imprisoned ; but if 
he deny, and it be established by evidence, he should 
be committed forthwith to jail. 

9. If, after judgment, there should be any pro- 
crastination on the part of a debtor who has been 
suffered to go at large, and he may have received a 
valuable consideration for the debt, or if it be a debt 
on beneficial contract, he should be committed to jail 
notwithstanding he plead poverty. 

10. But if the debt had been contracted gratui- 
tously and without any valuable consideration having 
been received, (as in the case of a a debt contracted by 
a surety on acéount of his pt cipal), the debtor 
should not be imprisoned unles# Whe creditor can es- 
tablish his solvency. & 
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11. It is left discretionary with the Judicial autho- 
rities to determine, the period of imprisonment ih 
cases of apparent insolvency, 7 . 

12. But the liberation of a debtor does not ex- 
empt him from all future ‘pursuit by his creditors, 
They may cause his arrest at a subsequent period, on 
proof of his ability to discharge the debt. : 

13. In the attachment and sale of property be- 
longing to a debtor, great caution is prescribed. Tn 
the first instance, his money should be applied to the 
liquidation of hig debt ; next, his personal effects ; 
and last of all, his houses and lands.’ - 

14. There is no distinction between mortgages of 
lands and pledges of goods, : 

15. Hypothecation ig unknown to .the Maho- 
medan law, and seizin is a requisite condition of mort- 
gage. aa oF . 

16. The creditor is not at liberty to alienate and 
sell the mortgage or pledge at any time, unless there 
was an express agreement to that effect between -him 
and the debtor, as the Property mortgaged is pre- 
sumed to be equivalent to the debt, and as the debt 
cannot receive any accession, interest being prohibit- 
ed. : 7 

-17. It is a general rule that the pawnee is charge- 
able with the expence of providing fox the fustody, 
and the pawner with the expence of providing for 
the support of the thing pledged ; for instance, in 
the case of a pledge ofa horse, it ts necessary that 
the pawner shauld provide his food; and the pawnee 
his stable. os <* . 
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Mortgage 18, Where property may have been pawned or 
eannot uee the 
pledge. mortgaged in satisfaction of a debt, it is not lawful 
for the. pawnee or mortgagee to use it without the 
consent of the pawner or mortgagor, and if he do so, 
he is responsible for the ;whole value. 
Mosange des 19. ‘Where such property, being equivalent to the 
mortgages debt, may have been destroyed, otherwise than by 
the act of the pawnee or mortgagee, the debt is ex- 
-” tinguished ; where it exceeds the debt, the pawnee or 
mortgagee is not responsible for the excess, but where 
it falls short of the debt, the deficiency must be made 
up hy the pawner or mortgagor ; but if the property 
were wilfully destroyed by the act of the pawnee or 
mortgagee, he will be responsible for any excess of 
its value beyond the amount of the debt. 
: _Eriviloge of 20. If a person die, leaving‘many creditors, and 
"he may have pawned or mortgaged some property to 
- one of them, such creditor is at liberty to satisfy his 
own debt out of the property of the deceased debtor, 
which isin hig -own possession, to the exclusion of 
all the other creditors. 
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; CHAPTER XII. . 
OF CLAIMS AND JUDICIAL MATTERS, 


. 1. There is no rule of Limitation to bar a claire of 
right according to the Mahampdan law.* 

2. A claim founded on a yerbal engagement is of 
equal weight with a claim founded on a written en- 
gagement. . : 

3. Informality in a deed does not vitiate a con- 
tract founded thereon, provided the intention of the 
contracting parties can otherwise be clearly ascer- 
tained. : 

4. The general rule with respect to all claims is 
that priority in point of time confers superiority of 
right. . = 

5. Where the priority of either cannot be ascer- 
tained, a claim ‘fourlded on purchase is entitled to the 
preference ovey a claim founded on gift. 

6. Contracts are not dissolved generally by the 
death of one of the contracting parties, but they de- 
volve on the representatives as far ag there may be 
assets ; unless the subject of the contract be of a 
personal nagure, such for instance as in the case of a, 
lease, if either the Inndlord or farmer die, the con- 
tract ceases on the occurnence of that ewent. 

7. So also. in the cise of partnership and joint 
concerns of any description, whefe the surviving 





* In the Buhroorayig an opinion is cited fom the Mubsoot, to the 
effect that if a person cawselessly neglect to advance his claim for a 
period of thirty-thipe years, it shall not be eognizable in 2 court of 
justice ; but this opinion is adverse to the received egal doctrine. 
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partners “are not bound to continue in business with 
the heirs of the deceased partner, and vice versd ; and 
the obligation is extinguished, as well, by-civil as by 
natural death. ° ; 

Ofwitnesses. 8, Oaths are not administered to witnesses. 
Theiroumber, 9. In civil claims the’evidénce of two men or one 
man and two women ig generally requisite. 

Incompetent 10, Slaves, minors and persons convicted of slan- 
mimeno’ der are not competent witnesses. 
snips 11. The evidence of a father or grandfather, in 
favor of his son or his grandson, and vice versd ; of 
a husband in favor of his wife, .and vice versd, and 
of a éervant in favor of his master, and vice versd, is 
not admissible. 
@fthesme, 12. Nor és the evidence ofa partner admissible 
in matters affecting the joint concern. 
Fomato vie 18- In matters which fall peculiarly within the 
samieeibion where province of women, female evidence’ is admissible, 
uncorroborated by tale testimony. ~ 
And hearsay 14. Hearsay evidence is admissible to establish 
Syidence. birth, death, marriage, cohabitation and the appoint- 
ment of a Kazee ; as the eye witnesses to such trans- 
actions are frequently not forthcoming. 
Snperfuous 19 No respecs is paid to any superiority in the 
avidenogs number of witnesses above the prescribed number 
adduced in stfpport of a claim. 
Of evidneo 16. ‘The evidence of witnesses which tends to” 
in" establish the plaintiff’ s claim to any thing not con- 
taincd in his own statement, must ‘be rejected ; for 
instance, if any of bis witnessés depose to a larger 
sum being due, to aie than that claimed by. himself. 
77. 


n 


a 


; | 5 
OF CLAIMS AND JUDICIAL MATTERS.. 85 


res 


17. The evidence of witnesses which tend’ to es- _ Anddiffering 
tablish the plaintiff's claim ona ground differént, fom of ace 
from that alleged by himself, must be rejected ; for 
* instance, if’ the plaintiff were to claim by purchase : 

and his witnesses were to depose to his claim being 

founded on gift, eye Ae ? : 

18. Where a debt is clainted, and some of the | Whore it aif. 
~ witnesses depose to the debt of the whole sum claim- pair aon 

ed and others to a part of it only, the plaintiff is , é 

entitled to such part only of the sum claimed. 

19. Where a defendant pleads the general issue, Of the gene. 
the onus probandi rests on the plaintiff, ais 
20. Where a Plea contains defensive matter, Buch ple conlaing 
as payment or satisfaction, the onus probandi rests tevensive mats” 
on the defendant ; the rule being the same as in the 

Civil Law, that in ,every issue the affirmative is to 
, be proved. 2. 46 ay ng 
. 21. <A defendant may in some casés plead both elt fhe immo. 
the general issue and special plea, -where they are plea and tho 
not inconsistent ; and the onus probandi in such case °° #8 
rests on the plaintiff, where the special plea is*not 
necessary to the defence; for instance, a man sues 
‘ another for half an estate, alleging thgt he was born 
in wedlock of the same: father and mother as the 
defendant. Here the defendant may" deny the alle- 
gation generally, and at;same time plead that the 
plaintiff was born of a different family.» 4 

22. A claim is not admissible which may be 4 claim at 
repugnant to a former claim, both, of*which cannot former ono 
stand ; for instance, » person in.a farmer suit having ror geet 
denied that a cértain individual was his brother, can- 2 
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not subsequently claim the inheritance of that per- - 
son on the plea of such relation. . 

23. But if the claim be at variance with a former 
one, and they can both consistently stand, it is ad- 
missible; for instance, a claim having been ad- 
vanced to property én’ virttte of purchase, the same 
property may be claimed by the same person in 
virtue of inheritance, but if the claim of inheritance 
had been prior, a subsequent claim of purchase is not 
admissible ; as it is «manifest that they cannot both 
consistently stand.* 

24, If. man adduce a claim and have no evi- 
dende to support it, the general rule is, that the 
defendant must be put to his o&th, and if he decline - 
swearing, judgment should be given for the plaintiff ; 
but if he deny on oath, he is absqlved from the claim. 

25. Where both parties haye evidence, that of - 
the plaintiff is generally entitled to preference. Thus, 
for instance, wheré the creditor and debtor are at 
issue as to the amount of a debt, and both parties 
have evidence, that of the former is entitled to 
preference, but where neither party has evidence, 
the assertion on oath of the latter is to be credited. 

26. It is also @ general principle that where there 
is evidence adduced ow both sides, corteris paribus, 





° At first sight there might appear to be a digtinction without a dif- 
ference in*this caser; but the reason of the rule is that an heir might 
consistently make a purchase of property whicli had not devolved, but 
of which he was’in expectancy. But it is contrary to all probability 
that he should have ‘purchased, after the demise of the ancestor, pro- 
perty to which he héd represented himself actuglly entitled in virtue 
of inheritance, Pa 
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the preference should be given to the witnesses of 
the party whose claim is greater, or who has the 
greater intérest,in the subject matter. Thus, for in- 


* : oan ° 
‘ stance, in an action arising out of % contract of sale, 


where there is a disagreement about the price between 
the seller and purchaser, both pirties having evidence, 
the witnesses who depose to thé larger sum being due, 


* that is of the plaintiff, are entitled to preference. . 


Ve 


i 


27. And whete there isa disagreement, both as to 
the price and goods, both parties having witnesses, 
the evidence adduced by the,seller is entitled to pre- 
ference, as far as it affects the amount of the price, 
and that of the purchaser as far as it affects the’ qua- 
lity and quantity of the goods. 

28. If neither party have evidence,-they should 


both be put to their oaths, and if botl consent to 4 


swear, the contract must be dissolved ; but if one de- 
cline and the other swear, the decree should be pass- 
ed in favour of the swearer. roe 

29. But if the disagreement exist with respect to 
the conditions only of a sale, such as the peridd of 
payment, &c., and both parties consent to swear, the 
assertion on oath of the party against whom the claim 
is made is entitled to preftrence. > ete 

30. Where a husband and wife dispute as to<the 
amount of dower, both parties having evidence, that 


’ .of the wife must be credited, as it proves raost ;* so 


Prove some remission on her part. See Hidaya, vob i., page 154. 
be . - 4 


© 





* But there is an exception to this genefal rule. rt the proper dower 
of the wife, that is t¢ say the ayerage rate of dower paid to her pater- 
nal female relations, exceed the ‘amount claimed by her, the evidence 
adduced by the husband is entitled to preterenée, because that goes to 
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also in a’ dispute between a lessor and lessee, the evi- ~ 
dence of each party is entitled to-preference as far as 
their individual interests are at stake ; the evidence of 
the lessor being received as to the amount of the rent, ~ 
and that of the lessee as-to the duration of the term. 

31. Where property is claimed and the person 
in whose possession it is, states that he is merely a 
depositary or pawnee of an absent proprietor, and ~ 
adduces evidence in support of his asgertion, the claim 
must be dismissed ; “but the claim should be reject- 
ed in limine where the claimant admits his title to 
have been derived from such absentee proprietor. 

32. J udgment cannot be passed exparte, the rea- 
son given being, that decisions must, be founded 
either on thé défendant’s confession, or (notwithstand-_ 
ing his denial) on proof by witnesses ; and where he 
is absent, it cannot be said whether he would have ~ 
denied or admitted the claim. . 

33. When cases are referred to arbitration, it is 
requisite that the decision of the arbitrators should 
be unanimous. 
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APPENDIX, 


Containing the Regulation VII? gf 1832, Sections VIII. and IX, 
Acts XXI. of 1850, XV. of 1856, and XX, of 1870, 





REGULATION VIIa. p. 1939. 





A Regulation for modifying certain of the Provisions of Regulation V., 
1831, and for providing supplementary Rules to that enactmends Passed 
by the Vice-President in Council on the \6th October, 1832, : 


VIE. Such part of Clause second, Section TIL, Regulation VIIL., 
1795, enactetl for the province of Benares, which declares that “in 
causes in which the plaintiff shall be of a different’ religious persuasion 
from the defendant, the decision is to be regulated by the law of the 
religion of the latter,xcepting where Europeans or other persons, not 
being either Mahomedans or indus, shall be defendants, in which case 
the law of the plaintitt is to be made the rule of decision in all plaints 
or actions of a civil nature,” fs hereby¢escinded, and the rates contained 
in Section XV., Regulation Iv., 1793, and the corresponding enactment « 
contained in, Clause first, Section XVI, Regulation IIL, 1803, shall be 
the rale of guidance in all suits regarding succession, inheritance, mar~ 
riage, and caste, and all religious usages and institutions that may arisa 
between persons professing the Hindu and Mabomedan persuasiona 


respectively. 


IX. It is hereby declared, however, that the above rules are in- 
tended and shall be held to apply to such Rersong only as shall be 
bond fide professors of those Teligions at the’time of the application 
of the law to the case, and were designéd for the protection of the 
rights of such persons, not for the deprivatidn of the rights of others. 
Whenever, therefore, in any civil suit, the parties to such Suit may 
be of different persuasions, when one party shall be of the Hindu, 
and the other of tthe Mahonfedan persuasion, orewhen one or more of 
the parties to the suit shall not be either of thes Mahorgedan or Hindu 
persuasions, the laws of those religions shall fot be permitted to operate 
to deprive such party or ies of afty property to which, but for the 
operation of such, laws, they would have beer entitled. Imall such * 
cases the decision shall be geverned by the Evinciples of justict, equity, 
and good conscience: it being clearly understood, however, that this 
provision shall pot be considered as justifying the introduction of the 
English or any foreign law, or the application to such cases of any 
rules not sanctioned by thoa’ principles. Re) ‘ 
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An Act for extending the principle of Scetion 9, Reguladion VII, 1832, 
of the Bengal Code, throughout the territories subject to the Go-~ 
vernnient of the East India Company. 


WueEnrzas it is enacted by Section IX., Regulation VH., 1832, of the 

- Bengal Code, that “whenever in any civil suit 
Preamble, the parties¢o such suit may be of different per- 
suasions, when one party shall be of the Hindu, 

and the other of the Mahomedan persuasion, or where one or more 0’ 
the. parties to the suit shall not be either of the Mahomedan or Hindu 
persuasions, the laws of those migions shall not be pémmitted to operate 
° to deprive such party or parties of any property to. which, but for the 
operation of such laws, they would have been entitled ;” and whereas 
it, will be beneficial to extend the principle of that enactment through- 
out the territories subject to the government of the East India Com- 

pany: It is enacted as follows :— 


I. So nmch of any law or usage now in force within the territories 
subject to the government of the East India Company as inflicts on 
any person forfeiture of rights or property, or may be held in any way 
to impair or affect any right of inheritance, by reason of his or her 
renouncing, or having been excluded from the comumnion of any 
religion, or being deprived of caste, shall cease to be enforced as law 
in the Courts of the East India Company, and in {he Courts established 
by Royal Charter within the said territories. 





. e 
© 





ACT EV. or 1856. s 


An Act 15 remove all legal obstacles to the Marriage of Hindu Widows. 


Wuereas it is known that, by the law as administered in the Civil 
Courts established in the territories in the posses- 

Preamble, ‘s sion and nnder the governinent of the East India 
Company, Hindu, widows, with certain excep- 

tions, are held to be, by,reason of their having been once maitied, in- 
capable of contracting «1 second valid marriage, and the offspring of 
such widows by any second marriage are held to be illegitimate and 
incapable of inheriting property: and Whereas many Hindus believe 
that this imputed legal incapacity, although it is m accordance with 
established custom, is’not in accordance with a true interpretation of 
the precepts of thcir religion, and desire that the civil law administered 
~by the courts of justice shall no ‘onger prevent those Hindus who may 
be so minded from adepting a different custom, in agcordance with the 
dictates of their own confziences: and whereas it is just to relicve all 
such Hindys from their legal incapacity of which they complain ; and 
the removal of all legal Gbstaéles to the marriago of Hindu widows 
will tend to the promotion of good morals and to the public welfare : 
Tt is enacted as follows? — fs . 


‘ * 
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I. No marfiage contracted between Hindus shall’ be invalid, and 
: . the issue of né such marriage shall-be illegiti- 
Marriage of Hindu mate, by reason of the woman having been pre- 


widows legalized, viously ‘married or betrothed to another person 
. ® who was dead at the time of such marriage, any 

custom and any interpretation of Hindi law to the contrary notwith- 

standing. : . 


H. All rights and interests’ which any widow may have in her 

decéased hu&band’s property by way of main- 

Rights of widow in “tenance, or by inheritance to her husband or to 

deceased huskand’s prg-. his lineal sufcessors, or by virtue of any will or 

bie tasiriager on her ‘testamentary disposition conferring upon her, 

‘ without express permission to re-mi ry, only a 

limited interest in such property, with no power of alienating the same, 
shall upon her re-marriage cease and determine as if she had then died 3s 

and the next heirs of her deceased husband, or other persons entitled 

to the property on her death, shall thereupon succeed to the same. 


MIL On the re-marriage of a Hindu widow, “if neither the widow 
nor any other person has been expressly consti- 
Guardianship of chil. tuted by the will or testamenta: disposition of 
ee of deceased hue tho deceased husband the guardian of his chil- 
riage of his dost dren, the father or paternal grandfather, or the 
ie ‘i mother or paternal grandmother, of the deceased 
husband, of any male relative of the deceased husband, may petition the 
highest Court having original jurisdiction in civil cases in the place 
where tho deceased’ husband was domiciled at thestime of his death, for 
the appointment of Soine proper person to be fosrdian of the said chil- 
dren, and thereupon it shall be lawful for the said Court, if it shall 
think fit to appoint ‘such guardian, who, when appointed, shall be en- 
titled to have the care and custody of the said childre&, or of any of 
them, during gheir minority, in the pl lage of their mother : and in making» 
such appointment the Court shall be gui led, so far as may be, by the . 
laws and rules in force touching the guardianship of children who have 
neither father nor mother. Provided that, when the said children havo 
not property of thcir own sufficient for their support and proper educa- 
tion whilst minors, no such appointment shall be made otherwise than 
with the consent of the mother, unless the proposed guardian shall have 
given security for the support and Proper’ education of the children 
whilst minors, « . . = 
IV. Nothing in this Act vontained shall be construed to render any 
Widow, who, at theetime of the death of any 
Nothing in this Act person leaving any property, is a childless widow, 
to vender any childless capable of inheriting the whole or any share of 
qa capable of ine sich *property, if, before the passing of this Act, 
heriting, - ee +, = or > 
she would have been ingapable of inheriting the 
same by reason of her being a childless widow. * 
V. Except as in the three prec@ding sections is provided, a widay 
es shall not, by reason of her re-marriage, forfeit 
Saving of rights of any property or aay right to whicl? she would 
widow marrying, excopt ¢ otherwise bo entitled ; and cvery widow who 
(fs promded an the three jas re-marrie’ shell have the same rights of in- 
ee eens heritance ag she would have had, had sudh mar- 
riage been her first marritge. 7 . * 
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VL Whatever words spoken, ceremonies performed, or engagements 

is made on the marriage of a Hindu female who 

Whetever ceremonies has not been previously mecried are sufficient to 
now consti ® wad constitute a bey marriage, shall have the same 
a effect, if spoken, performed, of made on the 

sane ellect on the wae? marriage of a Hindu widow 3 and no marriage 


Hage of ¢, widow. shall! be declared invalid on the ground that 
such words, ceremonies, or engagements are inapplicable to the case of 
a widow. ne? 


VII. If the widow re-marrying is a minor whose marriage has not. 
been consuihmated, she shall not re-marry with- 
“Consent to re-mar- out the consent. of her father, or if she has no 
riage of a widow who father, of her paternal grandfather, or if she has 
Ae BtInors no such grandfather, of her mother, or failing 
- ail these, of her elder brother, or failing also brothers, of her next male 
relative. All persons knowingly abetting a marriage made contrary to 
: the provision of this section, shall be liable to 
ee al, imprisonment for any tem not exceeding one 
g : fi year, or to fine, or to both, And all marriages 
contrary to this seatian. 11446 contrary to the provisions of this gection 
may be decthred void by a court of law. Provided that, in any ques- 
tion regarding the validity of a marriage made contrary to the provi- 
sions of this section, such consent as is aforesaid 
shall be presumed until the contrary is proved 
‘and that no such marriage shall be declared voi 
. after it has been consummated. In the case of a 
Provi widow who is of full age, or whose marriage 
ida has been consummated, her own consent shall be 
sufficient consent to constitute her re-marriage lavrful and valid. 
° 


_ Effect of such mar~ 
riage. 


ia 





ACT XXL. or 1870. 





7% 
Passep BY THE GOVERNOR-GENERAL OF Inpia in Councit. | 
(RECEIVED THE ASSENT OF THE GoveRNoR-GENERAL ON THe 19TH 
ane ,  dury, 1870.) 


yee? = 
An Act te regulate the Wills of Hindus, Jainas, Sikhs, and Buddhists, 
in the Lower Provinces of Bengal and in the Towns of Madras and 
Bombay. * « n 
Wuenreas it is expedient to provide rules for the execution, attesta- 
_? 1 tion, revocation, revival, interpretation, and pro- 
soamble, bet? of the wills of Hindus, Jainas, Sikhs, and 
Buddhists in the territories subject to the Ligutenant-Governor of Ben- 
gal, and in, the towns of Madras and Bombay ; If is hereby enacted as 
follows :— a 4 . : 
Peer A. This Act may becalled “The Hindu Wills 
Shore title Aci, #870.” . 
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2. ThefolloWing portion of the Indian Succession Act, 1865, namel ly 
Sections 46, 48, 49, 50, 51, 55, and 57 to 77 (both inchusive), 
Sections 82, 83, 85, 88 to 133 (both inclusive), * 
Sections 106 t6 177 (both inclusive), 

Saction® 179 to 189 (beth inclusive), . 

Sections 191 to 199 (both inclusive 

So much of Parts XXX. and XXXI. as relates to granté of pro- 
bate and letters of administration with the will annexed, and 
Parts XXXIII. 40 XLa(both inclusive) so far as they relate 


A 
shall, notjvithstanding anything contained in section 331 of 
the said Act, apply— 
(a) to all wills and codicils made by any Hindn, Jaina, Sikh, or Bud- 
Extont of Act. > dhist, on or after ‘the first day of September 
‘ 1870, within the said territories or the local lit + 
mits of the ordinary original civil jurisdiction of the High Courts of 
Judicature at Madras and Bombay ; and 


(b) to all such wills and codicils made ontside these territories and 
limita, so far as relates to immoveable Property sigugte within those 
territories or limits : 7 % iat ball” A 

. 3. Provided that marriage shall not revoke 
Provisos, any such will or codicil : 

And that nothing herein contained shall authorise a testator to be- 
queath property which he could not have alienated inter vivos, or to 
deprive any persons of any right of maintenance of which, but for sec- 
tion 2 of this Act, he could not deprive them by wil; 


And that nothing hérein contained shall vest in the executor or admi- 
nistrator with the will annexed of a deceased person any property which 
such person could not have alionated inter vivos : 


a 
And that nothing herein contained shall effect any law of adoption or « 
intestate succestion : a 


And that nothing herein contained shall authorige any Tlindu, Jaina, 
Sikh, or Buddhist to create in property any interest which he could not 
have created before the first day of September 1870, 


4. On and from that day, section two of Bengal Regulation V. of 
1799 shall be repealed so far as relates to the 
at poe siaed of Bene executors of persons who arg not MahomAlans, 
799, Setion 2° but are subject to the Jurisdiction of a District 
if Court if the territoviog subject to the Licute- 
nant-Governor of Bengal: 7° A 
Saving of rights of 5. Nothing contained a this at shall affect 
ede the rights, duties, and privi eges of the Adminis- 
Administrator-Gonegal, trators*General of Bengal, “Madras, and Bombay, 
respectively. « ’ 
6. In this Act and in the said sectaons and parts of the Indian Sue-. 
cession Act, all words defined in section 3 of the 
Fnterpretation clause. same Act shall, unless there be something repug- 
yant im the subject or context, be deemed to have 
the same meaning as the said section 3 has attached to such words, 
respectively, 2: 
co . 


ft 
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And, in applying sections 62, 63, 92, 96, 98, 99, 106, 101, 102, 103, 
and 182 of the said Successio Act to wills and codicils made under 
this Act, the words “son,” “sons,” “ child,” and “ children” shall be™ 
deemed to include an adopted child; and the word “ grand-vhildren” 
shall be deemed to include,the children, whether adopted or natural- 
born, of a child whether aaopted or natural-born ; and the expression 
“daughter-in-law” shall be deented to include the wife of an adopted 
son, And in making grants under this Act. of letters of administration. 
with the will annexed, or with a eory of tle will annexed, section 195 
of the said Succession Act shall be construed as if the words “ and in 
case the Hindu Wills Act had not“becn passed” were added thereto, and- 
section 198 of the said Succession Act shall be construed as if, after the 
word “intestate” the words “and the Hindu Wills Act had not been 
passed” were inserted fand sections 230 and 231 of the said Succession 

, Act shall be construed as if the words “ if the Ilindu Wills Act had not 
been passed” were added thereto, respectively. : 
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« OBLIGATIONS, 7 
Obligatione' of moftg»gor and mortgagee, ... 81° 
OFFS?RING. : 
See Rights, 7. *- ¢ ¢ 
OOM-I-WULUD. 


, See Slaves, 6. 


Sge Rules, 63, 4 ‘, 
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tion of a sale, ves 
Suit between husband and ‘wife or between 
Jessor and lessee, og ae 

- a B2 , 


IN DEX. 
. * Page. 
OPTION. wos 
Of.option, “* a = 49 
Responstbility in sase of option, ee 50 
Option how annulled, ° ad we 50 
Option of purchasers of unseen property. Ex- . 
ception, ~ 7 * : ary 50 
No option to sellers. Exs&ption, fate 51 
Option on discovering a defect. Exception, 51 
PARENTAGE. 
See Rules, 57, 
See Ackn®wledgments, dy * 
PAROLE. 
See Engagement, 1. 
PARTIES. 
Of the parties to a sale, ” we 5 8 
See Rules, 72, 73. 
PARTITION. 
-Proparty, where conveniently partible, should 
be distributed among the heirs at the de- 
sire of one,or more, PY hides 38 
Of partition by usufruct, oo = 38 
PAYMENT. 5 
Postponing payment illegal.” Exception, ... . 48 
Paymeht how deferrible, aS ane 49 
PERSONAL PROPERTY. 
See Resale, 1. 3 « 
. PLAINTIFF. 
See Rules, 71. ‘ . 
PLEADINGS. » 
Of the general isgue, ay a 85 
Of a special plea containing defensivemitter, 85 
Of the junction of a special plea and the ge- i 
neral issue, ¥ ios 85 
Cage of sale, the parties being at issue both 
as to the price and the goodr and each 
having evidence, . w= BF 
And wherg neither has evidence, . a. «87 
And where they ave at issue as t3 the condi- ‘a 
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[ars BORTIONS. 
1 See Allotments, 1. os 
‘ POSSESSION, - 
1 See Rules, 46. < 
iJ POWER. 
1 See Guardians, 5. oy * is 
f PRE-EMPTION. 
I Definition of pre-emption, 
2 With respeet to what property it does and es 
what it does nof take effect, or 
3 Not restricted to any particular class, 
4 Rights and privileges of, we 
5 Who may claim pre-emption, ; ove 
6 See Rules, 47. e ‘ 
7 See Claims, 7. 
= PRESUMPTION. 
1 Presumption of marriage, oe 
: PRICE. 
1 See Rules, 48, - 
- PRIME NUMBERS. 
1 Prime numbers, ee 
2 See Rules, 28, o 
er PRIMOGENITURE. 
4 Of primogeniture, - - see 
2 Seo Privileges, 1. 
PRINCIPLES. 
i Prineiptes of distribution, =~ : weer 
2 First principle, - see 
3 Second principle, ove 
4 Third prineipla, 2 one 
& Fourth principle, i . e eo 
6 Fifth principles» | FO tes 
7 = Sixth-principle, : ooo! 
8 Seventh principle, : oes 
* PRIORITY. * " 
. See Claims, 8, ary 
PRIVILEGES. 
7 Privilege of primogeniture (according to the , 
Schea doctrine,) one 
2 See Preemption, a 2 
3 See Minors, 1. : 
4a Pyjviloge ofa mortgages; "ase 
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: .. PROCRASTINATION. 
1 Soe-Bebtors, 3.” 
" PROMPT PAYMENT. od 


1 See Dower, 3. : . 


- - PROOF. 
1 Proof of debt by confession and by evidence, 80 
. PROPERTY. 

Property of all kinds inheritable without dis-' 
tinction, r) a 

See Rules, 46, 47. 

Distinction between property acquired by 
inheritance and by will, wee 59 

See Minors, 4 and 5. 

See Claims, 14. 
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PROPOSAL. 7 


i 


See Marriage, 6. 
. . PROXY. 
See Seizin, 1. o 
f - PUBLIC TREASURY. 
1 Public Treasury, oo. («8 
PURCHASE. . 
1 See Claims, 10. qos ;. 
PURCHASER. 


ed 


See Option, 4. 

The first purchaser ig on a footing with the 
second : proviso, : tees 51 

See Rights, 14. es 

See Rules, 46. : 
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* RELATIONS. 

See Rules, 38, 84, 36. ee 
Enumeration of prohibited relations, oe = 838 
Additional prohibitions, eae 63 
(Maternal) see Guarfidnship, 1. 4 
(Paternal) seo Rights, 17. a” . 
See Slavery, 3, . 

j RELIGION, : 


’ 
1 Of the religion of the parties to a marriage, 64 
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: RELINQUISHMENT. 7 


1 Sea Gifts, 6. s 
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. “REMEDY. ; . 
1 ‘Remedy against a seller how lost, be 82 
. REPRESENTATION. ret 
1 See Rights, 2. 7 
_ RESALE. | . 
1 Re-sale of personal property, ww. 6 FO 20 
2 See Rules, 42. Ps 
: RESIDUARIES. 
1 See Sharers, 1, 2, ¢ 
a? RESPONSIBILITY. 
1 See Option, 2. 
2 Responsibility (of minors), fa 71 16 
3 Responsibility of heirs, oa 79 1 
4 In certgin cases partners are jointly and se- 
verally responsible, 79 5 
woe 7 RESTITUTION. 
1 Cases in which restitution may be demanded, 61 30 
2 See Rules, 43. 
RESUMPTION. > % 
1 Resumption of gift admissible, oe, OF 12 
2 Except in certain cases, a. | BT OB 
: RETRACTATION. 
1 See Legacies, 7. oe ra 
% RETURN. é 
1 Definition of the return, 26 91 
2 Circumstances under which it takes effect, .. we 26 | 92 
83 First case, example of, eee 26 92 
~ £ Second case,sexample of, isa 26 93 
5 Third case, example of, ove 27 94 
6 Fourth case, exam ew, e 28 95 
7 Doctrine oft admitted according*to the 
Sehia doctrine, ove 46 31 
REUNION.” 


1 See Conditions, £ | 
al ¢ RIGHTS. 
: of the right of a daughter Fith a son, rae | 
No right by representetion, a 2 
3 Of those who succeed in default of” distant 

kindred, ee. ny 2 55 

4 *Se8 Rules, 24. . , 
5 Seo Inheritance, 3.« 


we 
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6 Of co-heirs with children aéconding to the> + 
Schia doctrine, ove 40 . 6 
7 Of “the sons’ and daughters’ offspring accord- 
"ing to the same, = roe wt §=640 7 
8 Of the second degyeo ditto, we 40 8 
9 Their relative rights ditto, aan 40 8 
10 Sub-division of ditts, ” Aes 40 9 
11 Of thethird degree ditto, _ a Al 10 
12 Their relative rights ditto, © ae 41 10 
13 See Pre-emption, 4. A 
14 Rights by Sain first purchaser, aes 54 9 
15 Rights of guardians, . a Meer 64 15 
16 Where an infant contracts, ave 64 1G- 
17 Rights of the paternal relations, Tees 69 10 
RULES. 
1 General rule for the shares of brothers and ~ 
sisters, ua 3 12 
2 See Inheritance, 2. 
3 Rules for the succession of the first class (of 
distant kindred), : Dy ans 9 49 
4,, For the succession of the second class,~ ,,, 10 50. 
5 For the succéssion of the third class, one 10 51 
6 For the ‘succession of the fourth class, es 10 52 
7 For the succession of their children, wee 53 
8 For the,succession of the descendants of their . é 
children, 5 * ees 12 54 
9 Rule where the shares are a half and a fourth, 13 57 
10 A half and an eighth, - 18 58. 
ll A half, afourth and ah eighth cannot: occu: a 
together) Mey 13 59 
12 A sixth and a third, 7a. 14 60 
13 A sixth and two-thirds, 3 see 14 6le 
14 A third and two-thirds, Meta aie 14 62 
15 A sixth, a third,-and two-thirds cannot _ogeur 
together, bs ss 14 63 


16 A half with a sixth, a third, or two-thirds... 74 64 
17 A fourth with o sixth, a third, or two-thirds, 14 65 
18 An eighth with a sixth, a third, or two-thirds, 15 66 


19 Of the increase of six, ee 15 67 
20 Of twelve, _ 7 we 15 38 
21 Of twentyefour, eat oe = AB 69 
22 Rule for ascertaining the shares of the differ- 

ent sets of heirs, “ an 23 82 
23 Rule for ascertaining the shares Of each indi- 7 


vidual of the different sets of heirs, We 23. «83 


a 
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24 Rules where one of the heirs makes a, partial , 
surrender of his right, rome 25 87 
25 Rules in case of vested inheritance, "ae, 30-96 to 99 
26 Rule of succession where. two gr mére indi- * 
viduals meet witha sudden death at the 
dame time, ae 85 106 
. 27 Rules for apportioning claims, end assets, of. 36 =—108 
28 Where the numbers ate prime, we = 86108 
29 Where they are composit, © as 87 (109 
80 Additional rules, 7 41 11 


31 General rule relative to the half and whole 

blood according to the Sckta doctrine. Ex-© 
of ception, Example accordiig to the SAMO)... 42 18 
32 Aditional rules. Exception. Ditto, we 4B 1c 
33 Aditional rule, where the sides of relation dif- 

fer, Ditto, Pet 42 15 
34 ‘And where they are the same. Ditto,  ... 42 15 
35 Adition4i rule where the sides differ, Ditto, 43 16 
36 Rule in case of a double relation. Ditto, ... 43 19. 
37 Rule in case of marriage not consummated. 


Ditto, “ 44 22 
38 Rule in case of divorce on death-ded, Ditto, 44 23 
39 And of reversibie divorce. Ditto, a 45 24 
40 And of irregular marriage. Ditto, c= 45 OB 
41 General rule of exclusion. Ditto, cow - 45: 29 
42 Rule in onse of re-sale. Exgeption, oe 51 29 
42 General rules for the right of restitution, ... «, 52 33 
44 And that of compensatiot, ou 52 33 
45 Additional rules of pre-emption, ove 53 8 


46 Rules where the property has undergone al- 
teration while in the possessiof: of the first t, 


purchaser, , 54. 10 
47 Where the property has been improved by the 
= claimant by, pre-emption, and i appear to r 
5 Il 


belong to a third person, ese 
48 Where there it™,digpute as to the seeped, 55 12 


49 Rule jn case of two‘or more donees, ow = «56 7 
50 Special rule relative to legatees, one 60 10 
51 Rule in case of emessive legacies, , oe « 60 12 


52 And of different legacies to the same person, 60. 13 


53. And of the same legaty to two individuals,... 60 14 
54° Rule where there are two ex&cutors, ay 61 18 
55 Speciahrules regarding, witnesses, wee 82 5 
56 Of the rules of divorce, . an 66 4. 
57 Rules relative to parentage, “ae OT 31. 
58 Rellitive to the children of a female = ow =§6% . Bq 
59 Special rulea, . : on 69 - 9 
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60 Rules Telative te a Mookatib stave, eed 72 5 
Gl Ditto Ditto 8 a Moodusbir slave, 73 7 
62 Exceptions to the above general rules, ae 53 8 
63 Rules-reletive to an Oogt-t-wulud, Pen 73 10 
64° Dittq . Ditto t@ the marriage of a slava, 74 +14" 
65 Rules relative to endowments, ow 76 2 
66 Rules relative to the management of, ee 77 7 
67 General. rule for public and private endow. 
-Mmentr, . a kee 78 10 
68 ‘See Debts, 10, : > 
BG Contracts generally devolve. Exception, .., 83 € 
Additiona¥ oxception, 83 7 
7t Ral where the plaintiff has no evidence, .. 86 24 
72 And where both Parties have evidence. Ex- . 
ample, wis 86 25 
73 Additional rule where both parties have evi- : 
dence. Example, 7 _ 86 26 
% SALES, x 
1 Definition of sale, ese EE 1 
2 How effectea, oe = 47 2 
3 Four kinds of A 47 3 
4 Four denominations of, wan AT 4 
5 Ofan Absolute sale, oe = 48 wb 
6 Of. conditional sale, 7° aie 48 6 
7 Of an imperfect sale, see 48 ta 
8 Of a void sale, we 48 8 
9 Other requisite conditions, és 49 14 
10 Illegal conijitions, Exception, wee 49 16 
Il Sale of a debt, . a =50 0 19, 
12 Where the property differs from the deserip- 
tion, 2 eget ve =50 28 
13 Sale of land, eee 50 23 
‘14 Sale of endowed property when allowable, 46 3 
15 See Attachments, 1.: 


: SCHIA DOCTRINE OF INHZRITANCE. 
2 “ 
. w+ 39 11033 


1 Schia doctrine of inheritance, 


“ SEIZIN.. - 
b Of sezin by proxy, : 
Pa ot . SELLER? 
1. See Option, 5.” : ;: 
2 See Remedy, 1. é te 
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e SERVITUDE. - oe 
ae Es 
1 Of servitude, . 7 Ri “es 75 18 
. SHARERS, > 

1 Of sharers who are not residuary heirs,  ... 3 (13 

_ 2 Of sharers who are residuary heirs, nee 3. 648 
» SHARES - 

“T See Rules. : 

2 Share of the widow, ove 4 14 

3 Share of the husband, on 4 15 

4 Share of the daughter, 4 16 

5 Share of f5vo or more daughters, ove 4 17 

6 Share of the son’s daughtors, ow 4 18 

7 Of the same, oes 4 19-20 

8 Of brothers and sisters, ane 4 21 

9 Ofthe same, - aa% 422t025 
10 Of half-brothers and half-sisters, ove 5 26 
11 Of those by the same father only, o 5 36 
12 Ofthose by the same mother only, aes 5 26 
13 Of half-sisters by the same father only, ... §27t029 


14 See Inheritance, 2. + 
13 Of a half-brother and half-sister by the same — - é #3 
oe : 


is mother, 
16 Of two or more, 
17. Of the father, 
18 Of the mother, 
19 Of the grandfather, 





20 Of the grandmother, ace 737t039 
%1 Of two or mora grardmothers, ese 7 40 
22 Of uterine and half-stsfers according to the 
Schia doctrik> - caer 43 18 
. - SISTERS, _ 
1 See Rules, 1. = me S : 
2 See Shares, 8,9. ~-; 
3 - See Inheritance, 2. 4 
« * SLAVERY, 
1 Of legal slavery, “ese 72 1 
2 Slavery entire or qualified, ~ ve 7 9B 2 
3 Slavery of relations prohibited, ty cee 75, 15 
4 Question as to a peragn’s seHing himself into et 
slavery. = : re ee 


~ 


INDEX, + 


oe), OBLAVES. 
1 See Freemen, 1. cd . 
2 See Ruler, 58, 60 to 64, . 
3 Of qualified slaves, * eee 
4 Of Mookatib slave . > oe 
5 Of a Moodubtir slave, a as, 
6 Of an Oom-t-wulud, ooo 
7 See Disqualifications, 3. ° 
8 Indulgenggs granted to, axe 
9 Of licensed slaves, . ae 
Q Of the issue of slaves, rr 
Oe ere SONS. 
1 See Rights, 1. b*? . 
2 See Allotments, 1. . 
3 See Successions, 3. , 
x SON'S DAUGHTERS, 
1 See Shares, 6, 7, : 
= SON’S SON. 
1 See Allotments; 1. 
ie SUCCESSIONS, 
1 Simultaneous succession of a phitality of heirs, 
2 See Rules, 8 to 8, 26. 
3 ‘Of. child in the womb, there being sons, ... 
4 Of. child%g the womb, there being heirs who 
would suupeed only on its default, . ,,, 
5 Of the same, there being heirs who would 
take at all events, . By 0S caeee 
6 Of the succession of husband and Wife accord. 
ing to the Schia doctrine, Pe asters 
7 Of the succession to endowed property, ,., 


-  SUREBINTENDENT, 


1 Superintendent of an endowment Sot res 
moveable quamdiu se bene gesserit, nN 
2. Case of two-superintendents, s a fe, 
. . | SURETIEs. 
‘ 
LeCase' of t-vo persons being joint sufetics, .,, 
seat Pe USUFRUCT. . 


1 See Partition2, ° .  -~w@ 
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: VESTED INHERITANCE, 


Definition of vested fnheritance, 
Sée Rules, 25. -  ~ 
Example of, < 7 
: WAPRANTY. 
Warranty implicd in all sales, 
- WHOLE-BLOOD. 
See Rules, 31. ac 
nagar ES 
Wwrbows. 
Sec Shares, 2, 
A WALLS. 


Nuncupative and real fills equally valid, 
See Property, 3. 


- WITNESSES, 


See Competency, 1. 

See Rules, 55. 

Of witnésses, x 
Their numbers, - ~ 
Incompetent witnesses, ~ 


; WIVES. 
« 
See Successions, 6. vr, 


Number of wives, 
See Pleadings, 7. 
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